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IIOCTAHOBJIEHUE O KOHTPOJIE KOHCTUTYLIMOHHOCTHA HEKOTOPBIX ITOJIOXKEHUIA
YI'OJIOBHOT'O KOJIEKCA 1 YT'OJIOBHO-TTPOLIECCYAJIBHOI'O KOJIEKCA (PACILIMPEHHAS
KOH®UCKAIMS 1 HE3AKOHHOE OBOI' AIIIEHUE)

HNmenem Pecrybnmku Moinosa,
KoHcTuTyIMOHHBIH Ccy[ B cocTaBe:

Anexkcannpy TOHACE, npeoceoamens,

Aypen BOEIY,

Urops 1OJIA,

Tynop ITAHLIBIPY,

Buxrop ITOIIA, cyosu,

IIPH y4acTUU cekperaps 3acemanus, Makcuma FOpky,

OpuHMMas ~ BO  BHHMaHWe  oOpalleHHe,  MPEACTaBICHHOE |
3apeructpupoBanHoe 3 pekadps 2014 rona,

pPacCMOTPEB yKa3aHHOE OOpaleHHE B OTKPHITOM IUICHAPHOM 3aceIaHuH,
YUYUTBIBAsA aKTbl U MaTCpHaJIbl JACJ1Aa,

HPOBE/Isl COBEIIAHUE MPHU 3aKPBITHIX IBEPSX,

BBIHOCHUT CJICAYIOIICC IOCTAHOBIICHNUE.

I[MTPOLEAYPHBIE BOITPOCHI

1. OcHoBaHMEeM Ml PACCMOTPEHHUs JieJla IOCIYXHIO oOpalleHne
napjaaMeHTckoro — agBokara  Tymopa  Jlassp, mpencraBieHHOE B
Kouctutynmonnsiii cyn 3 ngekabps 2014 roma, B COOTBETCTBUU C
nonoxeHussMu cr. 135 4. (1) m. a) Koncturyuuu, cr. 25 m. 1) 3akoHa 0
Koncturynmonsnom cyze, cr. 38 4. (1) m. i) Komekca KOHCTHUTYIIHOHHOM
IOPHCIMKITNM, O KOHTPOJIE KOHCTUTYIMOHHOCTH CT.98 4.(2) m.e), cT.1061 n
¢1.330? YronosHoro kogekca PecryGmuku MojifoBa M CHHTArMbl «HIH
pacmupenHoi koupuckamum» u3 cr.202 u.(1), €.(3), ¢.(3') n 4.(3%) u c1.203
4.(2) YroaoBHO-IIpoleccyanbHOro kojaekca Pecyonuku MosnoBa.

2. ABrtop oOpamieHusi CUMTAaeT, B YAaCTHOCTH, YTO OCIapHBAaEMBbIC
NOJIOKEHUS,  NpeJyCMaTpUBAIOIMe  PACHIMPEHHYI  KOH(HCKAIHIO
UMYIIECTBA W MPHU3HAOIINE HE3aKOHHOE O00OrameHne KakK YroJOBHO
HaKa3zyeMmoe JIessHUE, MPOTUBOPEYAT TAKUM KOHCTUTYLIMOHHBIM NMPUHIIMIIAM,
Kak Tpe3yMMIHs 3aKOHHO  JOOBITOTO  HMMYIIECTBA,  MPE3YMITIUS
HEBUHOBHOCTU U HEOOPAaTUMOCTh YTOJIOBHOT'O 3aKOHA, 3aKperIeHHbIE CT.46
4.(3), ct.21 u c1.22 KoHCTUTYIUH.

3. Onpenenennem Koncrurynuonsoro cyaa ot 11 agexadpst 2014 roaa,
0e3 BBIHECEHHUs pEeIIeHUs IO CYIECTBY, oOpalieHue ObUIO TNPU3HAHO
PUEMIIEMBIM.

4. B xome paccMmoTpenus ooOpamieHuss KOHCTUTYUHMOHHBIH CyJ
uctpeboBan MHeHust Ilpesunentra Pecnyonmuku MonpgoBa, Ilapnamenta,
[IpaBuTensctBa, I'eHepasibHON  TpoKypaTypbl, HcciienoBarenbckoro
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MHCTUTYTAa AKaJeMHH HayK MOoJIJOBBI B OOJIACTH TpaBa M TMOJUTHKH, a
TaK)Ke HEKOTOPBIX (PaKyJIbTETOB MpaBa.

5. B oTkpbITOM 1UIEHapHOM 3acefaHud KOHCTUTYLMOHHOIO cyza
oOpallleHue aprymMeHTHpoBall mapiaMeHTCKui aznsokaT Tymop Jlasap.
[TapramMeHT OBLT TpPEACTAaBICH HAYaIbHUKOM [JIaBHOTO IOPUIMYECKOTO
ynpasienusi Cekperapuara Ilapinamenta, Monom Kpsiara. IIpaButenscTBo
OBLIO MPEICTAaBIEHO 3aMeCTUTENIeM MUHKCTpa toctuliuu, Hukonae Emrany.

OAKTUYECKUE OBCTOATEJIBCTBA

6. 3akonom Ne326 ot 23 nexabps 2013 roma B YTONOBHBEIN KOJIEKC U
YTOJIOBHO-TIPOIIECCYalbHBI KOJEKC OBLTM BHECEHBI psJi W3MEHCHHUH,
KOTOpBIC TIPEIyCMATPUBAIOT PACIIMPCHHYIO KOH(MUCKAIMIO, KaKk Mepy
0€30MaCHOCTH, W TPHU3HAIOT HE3aKOHHOE OO0OralleHUE KakK YroJOBHO
HaKa3zyeMoe JesTHHC.

7. Cormacuo cr.106! VromoHoro komekca Pecny6nuxu Mommosa, B
OTHOIIEHWH JIMIIA, OCYXJCHHOTO 3a COBEPIICHHUE IPECTYILUICHUA,
IpeyCMOTPEHHBIX cTaThsMu 158, 165, 206, 2081, 2082, 217-2174, 218-
220, 236240, 243, 248-253, 256, 260°, 260*, 279, 280, 283, 284, 290, 292,
302, 324-329, 3307, 332-335! Vronosroro kozekca Pecrry6nukn MonioBa,
MOXET MPHUMEHATHCS B KadecTBE MeEphl OE30MACHOCTH pacIIupeHHas
KOH()MCKAIAS UMYIIECTBA, OJYYSHHOTO B TCUCHUE 5 JIET, OXBATHIBAIONINX
NIEPUO/I, TIPEANICCTBOBABIINN COBEPILICHHUIO MPECTYILICHHSI, U TIEPUO]T TIOCIIe
COBCPIIICHHSI MPECTYIUICHUS 1O JaThl BBIHECCHHS IMPHUTOBOPA, €CIU 3TO
UMYIIECTBO CYIIECTBEHHO MPEBHIINIAET 3aKOHHO MOJIYYEHHbBIE UM JJOXO/IbI.

8. Coracuo c1.330? YTroJIOBHOTO KOJIEKCa, BIIAJICHUE JOJKHOCTHBIM HJTH
NyOMWYHBIM JIULIOM, JIMYHO JUOO 4Yepe3 TPeThUX JIUI, HMYIIECTBOM,
CTOMMOCTHh KOTOPOTO CYIIECTBEHHO TPEBHINIACT MOJIYYCHHBIC UM CPEICTBA
U B OTHOILIEHUH KOTOPOTO YCTAaHOBJIEHO HAa OCHOBAHMHM JOKA3aTeNIbCTB, UTO
OHO HE MOTJIO OBITh TIOJYYEHO 3aKOHHBIM ITyTEM, BJICUET 32 COOOM, B CBSI3U
C HE3aKOHHBIM 00OTaIlleHNEM, YTOJIOBHOE HaKa3aHUE.

I[TPUMEHNUMOE 3AKOHOJATEJILCTBO

9. Ipumenumsbie nonokerns Koucturyimu (M.O., 1994 1., Ne 1):

Cratbs 1

INocynapcrBo Pecniybnuka Monaosa

«...]

(3) Peciybnmka MonioBa - AeMOKpaTHUECKOE MPaBOBOE TOCYIAPCTBO, B KOTOPOM
JIOCTOMHCTBO YeJIOBEKa, €ro mpasa M CBOOOJbI, CBOOOJHOE Pa3BUTHE HYEIOBEYECKOM
JIMYHOCTH, CIIPaBCIAJINBOCTh M MOJUTUYECKH I IUTIOpAJIN3M  ABJIAKOTCA BBICITUMU
LIEHHOCTSIMHU U TAPAHTUPYIOTCS.»
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Cratbs 4

ITpaBa 1 cB0OOBI YEOBEKA
«(1) KoHcTUTyIMOHHBIE MOJOXKEHHS O TpaBax U cBoOOJaxX yesoBEKa TOJKYIOTCS U
MIPUMEHSIOTCS B COOTBETCTBUH cO BeeoOmelt neknaparueil mpaB 4enoBeka, MakTaMH 1
JIPYTAMH JOTOBOPaMH, OTHOW M3 CTOPOH KOTOPHIX sBisieTcs Pecry6mmka Momnmosa.
(2) IIpn HaMMYUK HECOOTBETCTBUH MEXIy MaKTaMH M JOTOBOPaMH 00 OCHOBHBIX
IpaBax dYeloBeKa, ONHOW M3 CTOPOH KOTOPHIX sBisieTcss Pecmybmmka MomnmoBa, u
BHYTPECHHUMH 3aKOHAMH IIPHOPUTET UMEIOT MEKTyHAPOIHBIE HOPMBL.»

Cratbsa 8

CobnroneHue MexayHapOIHOTO MpaBa U MEXAYHAPOJAHBIX JOTOBOPOB

«(1) Pecnybmumka MongoBa o0s3yercs  cobmogate  Ycras  OpraHusaiyu
OOvenuHeHHBIX Hamwit m JOTOBOPEI, OZHOM W3 CTOPOH KOTOPHIX OHA SBISETCA,
CTPOUTH CBOM OTHOLICHUA C [JPYIMMH TOCyAapCTBAMH Ha O6H.[€le/13HaHHBIX
MNpUHIOUIIAX U HOpMax MEKAYHAPOAHOIO IIpaBa.

[...]»

Cratps 16

PaBenctBO

«(1) YBaxkeHHe M 3aIllUTa JIMYHOCTU COCTABIIAIOT NEPBOCTENEHHYIO O0S3aHHOCTH
rOCyAapcTBa.

(2) Bce rpaxnmane PecmyOnmkn MongoBa paBHBI Iepei 3aKOHOM W BIACTSIMHU
HE3aBUCHMO OT pachl, HAIMOHAIBLHOCTH, ATHHUYECKOTO NPOUCXOXKICHHMS, S3BIKa,
penuruy, T1oja, B3IJISIOB, MONUTHYECKOW NPUHAIIICKHOCTH, HMYIIECTBEHHOTO
TIOJIO’KCHHUS WITH COIMATIBHOTO TIPOUCXOXKICHHUS.»

Crartbs 21

[Tpe3ymnuyst HEBUHOBHOCTH
JIroboe numo, 06BUHAEMOE B COBEPIIECHUH MPECTYIUIEHHUS, CYUTACTCSI HEBUHOBHBIM
JI0 TeX HOp, ITOKa ero BAHOBHOCTh He OyJIeT YCTAaHOBJICHA 3aKOHHBIM HOPSIKOM ITyTeM
IJIACHOTO CYAEOHOro pa3bHpaTelbCTBa, NMPU KOTOPOM eMy 00eCHedYHBAKOTCS BCE
HEO0OXOAMMBIC TAPAaHTHHU JUIS 3aIUTEL

Cratbs 22

HeobpatumocTs 3akoHa
«Hukrto He MOXeT OBITh OCYXIEH 3a ACUCTBUS WIM Oe3leiCTBHE, KOTOpHIE B
MOMEHT UX COBEPLIEHMsI HE COCTABIIAIM NpeCTyIuleHus. He MOeT Takke Hajaararbcs
HakazaHue OoJiee TSHKKOE, HEXEIH TO, KOTOPOE MOTJIO OBITh MPUMEHEHO B MOMEHT
COBEpILEHHS IPECTYIUICHUS.»

Cratbs 46

[IpaBo yacTHOM COOCTBEHHOCTH U €€ OXpaHa
«(1) TIpaBo "acTHOW COOCTBEHHOCTH, a TAKXKE JIOJTOBBIC 005A3aTEIHCTBA, B3SITHIC HA
cebs TocyIapcTBOM, TapaHTUPYIOTCSL.
(2) Huxto He MOXeT OBITh JIMIIEH CBOETO HMYIIECTBA HMHA4Ye KaK B CiIydae
YCTAaHOBJICHHON  3aKOHOM  OOIIECTBEHHOH  HEOOXOIMMOCTH  TIPH  YCIIOBHH
CIPaBEeUIMBOTO U IIPEIBAPUTEIEHOTO BO3MEICHUSL.
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(3) 3akoHHO MOOBITOE MMYIIECTBO HE MOXET OBITh KOH(PHCKOBAHO. 3aKOHHOCTH
J0OBITOTO IOPa3yMeBaeTCs.

(4) UmymectBo, TnpenHa3sHaYeHHOE, HCIIOJIB30BAHHOE Ul  COBEPIICHHMS
NPECTYIUICHUH WJIM TpaBOHApYIIEHUH JHOO HOOBITOE B pe3yjbTare COBEPIICHHS
NPECTYIJICHUH WM TPaBOHAPYIICHUH, MOXET OBITh KOH(UCKOBAHO TOJBKO B
COOTBETCTBHH C 3aKOHOM.

[...]»

Cratbs 127

CoOCTBEHHOCTh
«(1) T'ocynapcTBO OXpaHsieT COOCTBEHHOCTb.
(2) F'ocynapcTBo rapaHTHpyeT COOCTBEHHUKY pealli3aluio paBa COOCTBEHHOCTH BO
Bcex (popmax, He BCTYMAIOMIMX B IIPOTHBOPEUNE C MHTEPECAMH OOILECTBa.

[...]»

10. IlpumeHHMBIE TOJNIOKEHUS YTOJOBHOTO Kojaekca PecmyOmuku
MosmoBa Ne985-XV ot 18 ampens 2002 roga (M.O., 2009 r., Ne72-74,
cr.195):

Crartps 98

I_[CJ'II/I " BUJbI MEP 0€e30IacHOCTH

«(1) Mepbl 0e30macHOCTH HMMEIOT 1IENBI0  YCTPaHEHHE  ONMAcHOCTH |
NpeayNpexICHUE COBEPIICHUS JESTHUH, PETyCMOTPEHHBIX YTOJIOBHBIM 3aKOHOM.

(2) Mepamu 6e30macHOCTH SIBIISIOTCS:

a) IPUHYIUTEIbHBIE MEPhl METUIIMHCKOTO XapaKTepa;

b) npuHyIUTENEHBIE MEPBI BOCIIMTATEIEHOTO XapaKkTepa;

C) BBICBUIKA;

d) cienmanvHas KoHpUCKaLUS;

€) pacmpeHHas KOH(pHCKaIus.»

Crarbs 106%

Pacmmpennas konduckanus

«(1) Kon¢uckauuy NOAJNSKUT M HHOE, HEKENH yka3zaHHoe B cratbe 1006,
MMYILECTBO B Cilydae, KOTJa JIMIO OCYKAEHO 3a COBEpUICHHE MpPEeCTYIJICHUH,
IpeycMOTPEHHBIX cTaThaMu 158, 165, 206, 2082, 2082, 217-2174, 218-220, 236240,
243, 248-253, 256, 2603, 260, 279, 280, 283, 284, 290, 292, 302, 324-329, 3302, 332—
335, u ecim JesHUE COBEPINEHO U3 KOPBICTHBIX OOy KICHHIA.

(2) PacmmpenHas KoHOUCKAIMS MPUMEHSICTCS B CIydae COBOKYIHOTO HaTMYHs
CIICIYIOIIHNX YCIIOBHIA:

a) CTOMMOCTh HWMYIIECTBA, IIONYYCHHOTO OCY)XJCHHBIM B TEUYCHHE 5 JeT,
OXBATHIBAIOIINX MEPHOJ], PEANICCTBOBABIINI COBEPIICHUIO MPECTYIUICHHUS, U IEPUOT
MOCJIe COBEPIICHUS TPECTYIUICHUS 1O JaThl BBIHECEHUS IIPUTOBOPA, CYIIECTBEHHO
MPEBBIIIAET 32KOHHO MOJIYYEHHBIE UM JIOXOJIbI;

b) cyneOHO# MHCTAaHIIMEH HA OCHOBAHWU IMPEJICTABICHHBIX IO JENTy T0Ka3aTeIbCTB
YCTaHOBIICHO IIPOMCXOKACHHE COOTBETCTBYIOIIEr0 HMMYIIECTBA OT IPECTYHMHOM
JIeATEBbHOCTH, TTPEyCMOTPEHHOH JacThio (1).

(3) IIpu npuMeHeHNH TIOJOKEHUH YacT (2) MPUHUMAETCS BO BHUIMaHHUE CTOMMOCTh
MUMYILECTBA, MEPEJAHHOTO OCYXICHHBIM WJIM TPETbUM JIMIIOM 4JIEHY CEMbH,
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IOPUANIECKUM JIMIAM, KOTOPbIe KOHTPOJIHMPYIOTCS OCYXKICHHBIM, WM WHBIM JIHIAM,
KOTOpBIE 3HAIN MJIH JOJDKHBI OBUIM 3HATh O HE3aKOHHOM IIPOUCXO0KICHUH UMYILECTBA.

(4) Ilpu ycraHOBIEHMM pA3HHUIBI MEXIY 3aKOHHBIMHM J0XOJaMH M CTOUMOCTHIO
MOJY4YEHHOTO0 MMYILIECTBA YYMTBIBAIOTCS CTOMMOCTh HUMYIIECTBa Ha JaTy €ero
MOJMY4YEeHUS U PACXOAbl, MPOU3BEJACHHBIE OCYXAECHHBIM, B TOM 4YHCIE JIUIAMH,
MpeyCMOTPEHHBIMU YacThio (3).

(5) Ecnu moanexaiee KOH(pUCKAMKY UMYIIECTBO HE HalJEHO WM MPUOOIIEHO K
UMYILIECTBY, IPHOOPETEHHOMY 3aKOHHBIM ITyTEM, BMECTO HETO KOH(PHUCKYIOTCS ICHBIH
¥ IMYIIECTBO, HOKPHIBAIOIINE ETO CTOUMOCTb.

(6) KonduckyroTcs Takyke UMYIIECTBO M IEHBIH, TOJIYICHHBIE OT HCIOJIB30BAHUS
MOAJIEKAMET0 KOH(DUCKANN UMYIIECTBA WM TOJIb30BAHUS MM, BKJIFOYAsi UMYILECTBO,
B KOTOpPOE TIPEBPaTHIM HIM MpeoOpa3oBald HMMYIIECTBO, MPOHUCXOIAIIEE OT
MPECTYITHON NESTENFHOCTH, a TaKXKe JOXOIbl WM BBITOJA, IOJyYEHHBIE OT 3TOTO
HUMYIIECTBA.

(7) KoHduckanuss HE MOXET BBIXOJUTH 3a MpPEICIbl CTOMMOCTA HMMYIICCTBA,
MOJY4eHHOTO B MPEIYCMOTPEHHBIH ITYHKTOM a) 4acTH (2) HepHoi, COCTaBIIOIIEH
MPEBBIICHUE HAJl YPOBHEM 3aKOHHBIX JOXOZ0B OCYKIEHHOTO.)»

Crarbs 3302

HeszakonHoe oGoraresue

«(1) Bnagenue DOMKHOCTHBIM WM ITyOJIMYHBIM JIMIIOM, JTHYHO JTHOO Yepe3 TPEThHX
JIML, UMYIIECTBOM, CTOMMOCTh KOTOPOTO CYIIECTBEHHO MPEBBIIIAET MOJyYCHHBIE MM
CPeICTBa U B OTHOUIEHHH KOTOPOTO YCTAHOBJICHO Ha OCHOBaHMHU J0KAa3aTelbCTB, UYTO
OHO HE MOTJIO OBITh MOJY4E€HO 3aKOHHBIM MYTEM,

Haka3bpiBaeTcs ImTpadgom B pasmepe oT 6000 mo 8000 yCIOBHBIX CAMHUI] WA
JMIIEHUEeM CBOOOJBI Ha CPOK OT 3 /10 7 JIET ¢ JIMIIeHHeM B O0OMX cCilyyasx IpaBa
3aHUMAaTh ONpeeICHHbIE TOHDKHOCTU MM 3aHUMAThCS ONPEIEIeHHON JIEeSTeIbHOCTHIO
Ha cpok ot 10 go 15 ner.

(2) To e peiicTBHE, COBEpIICHHOE JIMIIOM, HCIIOJIHSAIONIAM OTBETCTBEHHYIO
TOCYAApCTBEHHYIO JI0JDKHOCTb,

Haka3eiBaeTcs mTpadom B pasmepe oT 8000 mo 10000 ycIOBHBIX €IUHHII WA
JMIIEHHEeM CcBOOOIBI Ha CPOK OT 7 110 15 jer ¢ numieHneM B 000OHMX Cilydasx HpaBa
3aHMMAaTh OTIpE/eJICHHBIC TOJDKHOCTH MIIM 3aHUMAThCS OIPEIEIICHHON JeITeIbHOCTIO
Ha cpok ot 10 mo 15 net.»

11. TlpumeHUMBIE TOJOKEHUSI YTOJOBHO-TIPOILECCYATBHOTO KOJIEKCa
PecnyOnmuku  MongoBa Ne 122-XV ot 14 wmapra 2003 rogma
(mepeonyomukoBan M.O., 2009 r., Ne248-251, ¢1.699):

Cratbs 202
Meps! o oOecrieueHr0 BO3MEIEHUS yiiep0a, BO3SMOKHOM CIEeIHaIbHON
WM PacIIMPEHHON KOH(PHUCKAIIUU UMYIIIECTBA U TApAHTHI HCITOJTHCHUS

HaKa33aHHUA B BUJC mTpa(ba
«(1) Opran yromoBHOTO IpeCNENOBaHUS 10 CBOEH HMHUIMATHBE WIN CyneOHas
MHCTaHIMSI MO XOJATalCTBY CTOPOH MOMKET HPEANPHHATH Ha IMPOTSKEHUU BCETrO
YrOJOBHOTO CYJONPOM3BOJICTBA MEpHl 110 OOEecleYeHHI0 Bo3MelleHus ymiepOa,
NPUYMHEHHOTO NPECTYIUIEHHEM, BO3MOXHOHI CIENUaIbHOM WJIM pPacHIHPEeHHOI
KOH(pMCKalMu WMYIIECTBa, a Talke IO OOECIEeYCHNI0 TapaHTHH WCIIOTHEHUS
Haka3aHus B BHJIE ITpada.
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(2) Mepsr o obecrieueHIIO BO3MEIIEHH yIepOa, MPUIHHEHHOTO PECTYIUICHUEM,
BO3MOJXKHOH CIEIMaIbHOW MJIM PACIIMPEHHOH KOH(QUCKAIMHM MMYILIECTBA, a TAKXKE
1o o0ecIieueHNI0 TapaHTHi UCIIOJHEHHs HaKa3aHus B BUJE IUTpada 3aKII0YyaroTcsi B
HaJIO)KEHUM apecTa Ha JABWKHMMOE W HEJIBWKMMOE HMYIIECTBO B COOTBETCTBHUH CO
cratbsimu 203-210.

(3) Mepbl no obecrieueHH0 BO3MeENICHUs ymiepba MOryT OBITh NPUMEHEHBI B
OTHOIIGHWH  HMYIIECTBa  IOJIO3PEBAEMOro,  OOBHMHSIEMOrO,  MOJCYIUMOTO,
TPa)kIaHCKOTO OTBETYMKA HA CyMMY IPEIIOIOKHUTEIFHONH CTONMOCTH yIiepoa.

(3% Mepsl mo obecneuyeHHMI0O BO3MOKHOH CIELMATBHOM MJIM paclIMpPEeHHOM
KOH(QUCKAIMM HWMYIIECTBA MOTYT OBITh NPUMEHEHB B OTHOIICHHHM HMYINECTBA
M0JI03pEBAEMOT0, OOBHHIEMOTO, ITOACYINMOTO, NIEPEINCICHHOTO B YacTH (2) CTaThu
106 YrojoBHOrO KOAEKca, a Takke B OTHOIICHWH HMMYIIECTBA, MPHHAMIIC)KAIIECTO
JPYTUM JIMIaM, KOTOPO€ OHM TPHHSUIM, 3Has O HE3aKOHHOCTH IIPHOOPETEHUs 3TOTO
HMYILECTBA.

(3%) B cnydyae, Korja HWMYLIECTBA, IIOJUICKABIIETO  CHEUMANBHON  HJIM
pacmupeHHoii KoH(pUCKauu, OONbIIe HE CYLHIECTBYET, MOTYT OBITh NPUHSATHI MEPHI
o 00eCTeYCHUI0 KOH(PHUCKAITUN €0 CTOMMOCTH.

(4) Mepbl Mo O0OecCIieUCHHIO TapaHTHH HWCIOJHEHHS HaKa3aHUs B BuIe mTpada
NPUMEHSIOTCA TOJBKO B OTHOIICHWM HMMYIIECTBA OOBHHSEMOI'O WM IOACYIMMOTO
UCXOAs W3 MAaKCUMAaJbHOW CyMMbI mTpada, KOTOPBHI MOXET OBITh HAJIOXKEH 3a
COBEPIIEHHOE MPECTYIIICHUE. »

Cratbsa 203

Hanosxxenue apecra Ha UMYIIIECTBO

«(1) HamnoxeHue apecta Ha HUMYIIECTBO SBISIETCS MeEpOH MpolEcCyalbHOro
NPUHYXACHUS, KOTOpas COCTOUT B HHBEHTApH3allMM HMYIIECTBA U 3alpelieHUU
COOCTBEHHUKY WM BIaJeibIly pacropspKaThCsl UM, a B HEOOXOJMMBIX CIlydyasX —
HCIIONB30BaTh 3TO MMYINEcTBO. [locie HaJoXeHHUs apecta Ha OaHKOBCKHE CUETa M
JIETIO3UTHI TIPEKPAIIAIOTCS BCE ONEpaliy M0 HHUM.

(2) Hanmoxenme apecta Ha HWMYIIECTBO NPUMEHSETCS B LEJNAX oOOecreueHHs
BO3MEIIEHHS YyIiepOa, NPUYMHEHHOTO NPECTYIJIEHHEM, TIPaXIAHCKOTO HCKa JHOO
BO3MOXXHOM CIEUUAJIBHON MJIM PAaCIIMPEHHON KOH(QHMCKALMM HMYIIECTBA WU
CTOMMOCTH HMYILECTBA, HCIIOJIB30BAHHOTO JUISI COBEPIUCHUS TPECTYIUICHHUS WIH
JOOBITOrO B pe3ynbTare MPeCTYILUICHHUS.»

12.  CootserctBytomue mnonoxenuss KonBennumun  OpraHuzamuu
O6wenunennsix Hamwmii npotus koppymniuu, npunaroi 31 okradps 2003 B
Hero-Mopke (patupunmpopannoii ITapmamenTom 3akoHoMm Nel58 ot 6
uronst 2007 roga; M.O., 2007 r., Ne103-106, c1.451):

Cratbs 20

Hesakonnoe o0oraienue

«IIpu ycnoBuM CcOOMOJIEHUS CBOEW KOHCTUTYLIIMM W  OCHOBOIIOJArarollux
MPUHIIMIIOB CBOEW NMPAaBOBOM cHCTEMBI Kaxa0e ['ocyapcTBO-y4aCTHUK paccMaTpyuBaeT
BO3MOXXHOCTh TIPUHATHS TaKHX 3aKOHOJATENBHBIX W JPYTUX Mep, Kakue MOTyT
MoTpeOOBaTLCSA, C TEM YTOOBI MPHU3HATH B KAYECTBE YrOJOBHO HAKa3yeMOTO IEsSHUS,
KOTJ]a OHO COBEpINACTCS YMBIIUICHHO, HE3aKOHHOE O0OTalleHHe, T.C. 3HAYUTEIbHOE
YBEJIMYCHUE aKTUBOB IyOJIMYHOTO JOJDKHOCTHOTO JIUIIA, IPEBBIIIAIOIICE €r0 3aKOHHBIC
JIOXOJIBI, KOTOPOE OHO HE MOXKET pa3yMHBIM 00pa3oM 000CHOBATE. »
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13. CootBerctBytomue mnoioxeHus: KouBeHuun o6 OTMBIBAaHUM JICHET,
BBISIBJICHUH, apecTe W KOH(QUCKAIUU JOXOAOB, MOJYYEHHBIX B PE3yJbTaTe
MPECTYIMHON AesATeNnbHOCTH, OT 8 HOos0pst 1990 rona (patudunupoBaHHON
[Mapnamentom 3akorom Nel94-XV ot 15 mapra 2002 roxa; M.O., 2002 1.,
Ne43-45, c1.281):

Cratba 2

Konduckannonusie Mepbl

«1. Kaxxnast CropoHa IpMHUMAET 3aKOHOAATENbHbBIE U POYHe HEOOXOJMMbIE MEPHI,
KOTOpBIC TPEJOCTABIAIOT € BO3MOXKHOCTH KOH(HCKOBATh OPYAWS M NMPUOBLIH WA
MaTepuagbHble IIEHHOCTH, CTOMMOCTb KOTOPBIX COOTBETCTBYET 3TUM HPHUOBIISIM.

2. Kaxngas CropoHa MOXKET B MOMEHT IOANKCaHHS WJIM B MOMEHT CAa4yd Ha
XpaHEHHE CBOETO JOKYMEHTa O paTH(QUKalW{, NPUHATHH, OAOOPEHHH WIH
BBICTYIJICHMM IIyTeM JieKJapalyy, ajpecoBaHHOM ['eHepambHOMY CeKpeTaplo
EBpomnelickoro coBera, 3asBUTh, YTO IMyHKT | HacTosmieil CTaTbu MPUMEHUM TOJBKO K
[IPaBOHAPYUICHUSIM WIM  KaTeropusiM  IIpaBOHApYIIEHUH, OIIPEJCIICHHBIM
JIeKJIapanuei.»

14. CootBerctByromue monoxkeHuss Jupexkrtuser 2014/42/EC o
3aMOpaKMBAaHUU U KOH(UCKAIMKM CPEICTB W JOXOJOB, IMOJIYYCHHBIX B
pe3yabTaTe coBeplieHus npectyrieHnid B EBporneiickom Coro3e, TpuHATOM
3 anpens 2014 ropa:

Crartpia 5

Pacmmpennas koHduckanus

«1. T'ocynapcTBa-unaeHbl NPUHUMAIOT HEOOXOAUMBIE MEpBI, MO3BOJISIOIIUE MOJIHYIO
WIK 4YacTHYHYI KOH(UCKAIMI0 MMYHIECTBA JIMIA, OCYXIECHHOTO B CBA3H C
COBEpIICHUEM YTOJIOBHOTO MPECTYIUICHUS, KOTOPOE, MPAMO MM KOCBEHHO, IPHHOCUT
SKOHOMHYECKYIO BBITOy, KOTZlda CyA, B CHIIy OOCTOSTENBCTB Jefia, BKIIOYas
(aKTHYECKNX W HMEIOIINXCS JI0Ka3aTeNbCTB, CUMTAET, YTO CTOMMOCTH HMYIIECTBa
HEMOMEPHO MPEBBIIAET 3aKOHHBIE JO0XOMABl OCYKIEHHOTO, SIBISACH PE3yJIbTaTOM
MIPECTYITHON AEATEIIEHOCTH.

[...]»

BOIIPOCHI ITPABA

15. U3 copepxanust obpamieHus, KOHCTUTYIIMOHHBIN CyJ 3aKiIO4acrT,
4TO OHO, MO CYTH, Kacaercsd OJHOM M3 Mep 0e30macHOCTH, a MMEHHO
paciIMpeHHOW KOH(HCKAMM HMYIIeCTBa HpPH COBEPIICHUU OTAEIbHBIX
KaTeropui MpecTyIUIeHWH, a TakKe MpPUBJICUEHHS K  YroJOBHOM
OTBETCTBEHHOCTH JOJDKHOCTHOTO WJIM MYOJWYHOrO JIHMLa B Ccilyd4ae
nproOpeTeHusl UM UMYIIECTBA HE3aKOHHBIM ITYTEM.

16. Takum oOpazoM, oOpaiieHne OTHOCUTCS K COBOKYITHOCTH
B3aMMOCBSI3aHHBIX KOHCTHUTYIIMOHHBIX 3JIEMEHTOB U MPUHLUIIOB, TAKUX KaK
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MMpEe3yMIInursa 3aKOHHO I[O6BITOFO HMYHICCTBA, MPC3YyMIILIUA HCBUHOBHOCTH U
H€O6paTI/IMOCTB YIroJIOBHOTI'O 3aKOHA.

A. ITPUEMJIEMOCTDb OBPAIIIEHN A

17. B cootBerctBun ¢ omnpeneneHueM ot 11 npexabpst 2014 rona
KOHCTUTYLIMOHHBIN CyJ] OTMEYaeT, YTO, Ha OCHOBaHUU CT. 135 4. (1) m. a)
Koncturymuu, ct. 4 4. (1) n. a) 3akona o Koncrurynmmonnom cyze u cr. 4
4.(l) m a) Komexca KOHCTHUTYIMOHHOH OPUCIMKLNHU, OOpalieHue
OTHOCHTCS K KOMITeTeHIIMU KOHCTUTYIIMOHHOTO CyAa.

18. Ionoxkenus ct. 25 1. 1) 3akona o KoHcTUTyIHOHHOM cynie U cT. 38
y.(l) m 1) Komekca KOHCTUTYUHOHHOW IOPUCAUKIIMHM  HAIEINSIOT
apJaMEeHTCKOro aJBoKaTa IpaBoM oOpaieHus: B KOHCTUTYIIMOHHBIH Cy.

19. Konctutrynnonusiii cyn YCTaHOBUII, 4TO 00BEKTOM
KOHCTUTYLMOHHOTO  KOHTPOJSI ~ SIBJSIFOTCA ~ HEKOTOpBIE  IOJIOKEHMS
VYT070BHOIO KOZIEKCa U YTOJIOBHO-IIPOLIECCYATIbHOTO KOJIEKCa, Kacatoluecs
OHOW M3 Mep Oe30IacHOCTH, a HMMEHHO pacuiupenHou KoHpucKkayuu
umywecmea, W  TPECTYIUIEHMS, 3aKJIIOYAIOLIErocs B  HE3aKOHHOM
obocawenuu.

20. KOHCTUTYLIMOHHBIH CyJl OTMEYAET, YTO OCIAPUBAEMBIE IOJIOKEHUS
paHee He COCTaBJISUTM 00bEKT KOHCTUTYLIMOHHOTO KOHTPOJIS.

2]1. Takum oOpa3zom, KOHCTUTYIMOHHBIM CyJI 3aKIIOYaeT, 4TO HE
CYLIECTBYeT HMKAKUX OCHOBAHUH JUIs OTKJIOHEHHUS OOpalleHus Kak
HENPUEMJIEMOTO0 WM JUIsl TMPEKpalleHHus IPOU3BOJACTBA MO JEly B
COOTBETCTBUHU C MOJIOKEHUAMH cTatbu 60 Kozmekca KOHCTUTYIIMOHHOM
FOPUCAUKIINH.

22. KOHCTUTYLIMOHHBIN CyJl OTMEYAET, YTO COIVIACHO KOHCTUTYLIMOHHBIM
HOpMaM IpeporaTtuBa, KOTOPOH OH HaJEJeH, MPEroaraeT yCTaHOBICHHUE
COOTHOLIEHUS  MEXIY 3aKOHOJATEJIbHBIMM HOPMaMH M TEKCTOM
KoHncTuTyuu, ¢ yuetom npuHIUIa €€ BEpXOBEHCTBA.

23. Takum o0pa3oMm, s YSICHEHHS BOIIPOCOB, 3aTPOHYTHIX B
oOpamnierny, KOHCTUTYIIMOHHBIHA cy/ OyIeT NCXOANUTh U3 TIOJIO0XKEHUH cT.46
u cr.21 B coueranuu co c1.22 Koncrutynuu. Taxke, KoHCTUTYIHOHHBIH
CyJl paCCMOTPUT HACTOSIIEE JEJI0 Yepe3 MPU3My MEXKIYHAPOJIHBIX aKTOB U
npaktuku ECIY, a Taxoke cBoel npeapayiie NpakTHKH.

B. CYIOHECTBO JEJIA

|. IIPEATIOJIATAEMOE HAPYIIEHME CT.46 1 CT.21 B COYETAHIU CO CT.22
KoHcTuTYIumn
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24. ABTOp oOpareHus [OJIaraer, 4TO MOJBEpracMble
KOHCTUTYIIHOHHOMY KOHTPOJIIO TIOJIO’KEHUSI BCTYNAIOT BO IPOTUBOPEUYHUE CO
cT.46 KoHcTUTYyLIMH, COTIIACHO KOTOPOM:

«(1) IpaBo yacTHOM COOCTBEHHOCTH, a TAK)KE JIOJTOBBIE 00S3aTENILCTBA, B3SATHIC Ha
ce0st TocyJapcTBOM, TapaHTHPYIOTCHL.

(2) Hukto HEe MOXeT OBITh JIMIIEH CBOETO HMYIIECTBA HMHAa4e KaK B CIydae
YCTaHOBJICHHOH  3aKOHOM  OOIIECTBEHHOH  HEOOXOAMMOCTH  IIPU  YCJIOBUH
CIIPaBEIUIMBOTO ¥ NPEIBAPUTEILHOTO BOSMELICHHS.

(3) 3akoHHO MOOBITOE MMYIIECTBO HE MOXET OBITh KOH(PHCKOBAHO. 3aKOHHOCTH
JOOBITOTO TIOAPA3yMEBAETCSL.

(4) UmymectBo, npenHa3sHaYEHHOE, HCIOJNB30BAHHOE Ul  COBEPIICHHS
NPEeCTYIJICHUH WM TpaBOHApYyIIeHUH 100 H0OBITOE B pe3yjbTare COBEPIICHHS
NPECTYIJICHUH WM TPaBOHAPYLICHUH, MOXET OBbITh KOH(UCKOBAHO TOJBKO B
COOTBETCTBHH C 3aKOHOM.

[...]»

25. ABTOp OOpallleHus: CYUTAET, YTO OCTIAPUBAEMBIE MOJIOKEHUS CIETYET
paccMaTpuBaTh u yepes PU3MY cr.21 Koncturynuu,
MpeayCMaTPUBAIOLLICH

«JIro6oe nu1io, 0OBHHSIEMOE B COBEPLICHHH MPECTYIICHHUS, CYNTAETCS HEBUHOBHBIM
A0 TEX IOp, MMOKa €T0 BUHOBHOCTH HE 6y[[eT YCTaHOBJICHA 3aKOHHBIM MOPAAKOM IIYTEM

[JIACHOTO CyAeOHOro pa3bupaTesbCTBa, MPU KOTOPOM eMy O00eCHedHBaKOTCS BCE
HCOGXOI[I/IMI)IG rapanTuu AJisd 3alllUThI. »

26. Ilo MHeHuio aBTOpa oOOpalieHHs, OCHapUBAcMbIC MOJIOKEHUS
HapymaroT U cT.22 KOHCTUTYIIUH, COTIIaCHO KOTOPOI:

«Hukrto He MOXeT OBITH OCYXXIEH 3a JAEHCTBHS HIM Oe3leiicTBHE, KOTOpbHIE B
MOMEHT UX COBEPIUEHUS HE COCTaBILUIM IpecTyIuleHus. He Moxer Taxke Hajiararbest
Haka3aHue Oosee TSHKKOE, HEeXEIH TO, KOTOpPOe MOTIJo OBITh MPUMEHEHO B MOMEHT
COBEPILIEHUS IPECTYIICHUS. »

1. AprymeHTBI aBTOpPa 0OpaleHust

27. ABTOp oOOpamieHuss CYUTAET, YTO OCIHAapUBAEMbIe MOJOKCHHS
HapyLaT MPE3yMIILHUI0 3aKOHHO JTOOBITOr0 MMYILECTBA, YTO MPUBOAUT K
M3MEHEHUIO MOpAJKa JOKa3bIBaHMs, a 3TO O3HAYaeT, YTO OOBHHSIEMbIN caM
JOJDKEH  JIOKa3plBaTb CBOK0  HEBHMHOBHOCTb, 3aKOHHBI  XapakTep
npuoOpereHHoro wumymecrsa. llo ero MHEHUIO, HMMEHHO CyJeOHas
MHCTAHIMSL U OpPraHbl YrOJOBHOTO IPECIEN0BAHUS JIOJKHBI IIPEICTaBIISTh
JI0Ka3aTeNbCcTBA TOTO, YTO OOBUHSEMBIH MpPHOOpPENT CBOE HMYILECTBO
HPECTYIHBIM ITYTEM.

28. Taxxe, aBTOp OOpamIeHUs YTBEPXKAAET, UYTO PETPOAKTUBHOE
IIPUMEHEHNUE HOBBIX IOJOXKEHUH, KOTOpBIE YXYIIIAOT IOJOKEHUE JIUIIA,
MPOTUBOPEUYUT MPHUHIMIY HEOOpPaTHUMOCTH YTOJIOBHOTO 3akoHa. [lo ero
CJIOBaM, B Cllyyae pacIIMpeHHOW KOH(UCKALMU B CyAeOHOM Ipolecce
JIONTyCKAETCSl HENpPUEMJIEMOE TOJIKOBAHUE 3aKOHA, TaK Kak YCIIOBHE



11
IIOCTAHOBJIEHUE O KOHTPOJIE KOHCTUTYLIMOHHOCTHA HEKOTOPBIX ITOJIOXKEHUIA
YI'OJIOBHOT'O KOJIEKCA 1 YT'OJIOBHO-TTPOLIECCYAJIBHOI'O KOJIEKCA (PACILIMPEHHAS
KOH®UCKAIMS 1 HE3AKOHHOE OBOI' AIIIEHUE)

nproOpeTeHns] UMYIIECTBA B TEUCHUE 5 JIET IO COBEPIICHUS MPECTYIUICHUS
U BIOCIEACTBUM JO JaThl BBIHECEHUS IPUTOBOpa MPEAOCTABISIET CYIY
BO3MOXXHOCTh KOH()HCKOBATh HMYIIECTBO, MOJIYYEHHOE 10 COBEPIICHHS
NPECTyIUIEHUsI, B pe3yjJbTaTe Yero HapylIaloTcs CTaOUIBHOCTh H
OTIPEIeIEHHOCTh MPABOBBIX OTHOIICHHA.

29. ABrtop oOpameHus cudTaeT KOH(PUCKAIMIO  WMYIIECTBA,
SIBJISIIOIIETOCS. 4aCTHOH COOCTBEHHOCTBIO TPETHUX JIUI], HEMPaBOMEPHOH,
TaK KaK 3T JIMIa HE MPU3HAHbl BUHOBHBIMU B COBEPIICHUU MPECTYIICHUS
U B MOJIy4YE€HUH MTPUOBLIN BCIECICTBUE ITOTO MPECTYIUICHUSI.

2. ApryMeHThl BJacTei

30. B mpencraBienHoM MHeHuH [lapiaMeHT OTMETWI, 4TO BBEIEHHE
pacuIMpeHHON KOH(PHUCKALUU He SBJISIETCS HECOBMECTUMBIM C MPE3yMITLUEH
3aKOHHO  JI0OBITOrO  HMYyIIEecTBa, MpeaycMoTpeHHoi  cr1.46  4.(3)
KoHcTuTynuu, KoTOpass HOCUT OTHOCUTENBHBIM Xapakrep. Jlencrteue
NPE3yMIIIUK TPEKPaLAeTcsl MPH HPUBEACHUU CYIOM HEOIPOBEPKUMBIX
JIOKa3aTelIbCTB TOTO, YTO OCYXKACHHBIM NPUOOpPENT CBOE HMMYIIECTBO B
pe3ysbTaTe COBEpLICHUs IPECTYIUICHUH.

31. Yo kacaercs c1.330? YromosHoro xoaexca Pecry6muku Mosniosa, B
KOHTEKCTE NOJMTUKHU HETepHUMOCTH K Koppynuuu [lapmameHT nmocuuran
HEOOXOIUMBIM MEPEHSTh 3aKOHOJATEJIbHbIE MEpbl, BbITEKawomue u3 cT.20
Kousennmun OOH npoTuB KOppyInuuu, BBOJsS B YTOJOBHBIM KOJIEKC HOBBIN
COCTaB IIPECTYIUICHUS «HE3aKOHHOE 000ralleHUE.

32. CormnacHo mnucbMEHHOMY MHeHuto IIpesunenta PecryOnuku
MomnnoBa, pu MOMOIIY pacIIUPEHHON KOH(PUCKAIMU Cy1eOHbIE HHCTAHIIUN
cMoryT d3(QexTuBHEe OOpPOThCS C MPECTYNHOCTBIO, B YacTHOCTH, C
OpraHM30BaHHOW NPECTYNHOCTBIO. HeB3upas Ha TO, YTO Npe3yMIIus
3aKOHHO JOOBITOrO HMMYILECTBA SIBISETCA OJHOW M3 KOHCTUTYLIMOHHBIX
rapaHTuil 1npaBa cCOOCTBEHHOCTH, OHa MOKET MOJBEPraThCsl ONPEIEICHHBIM
OTpaHUUYEHUSIM.

33. Uto KacaeTrcsi «He3aKOHHOTO oOoramenus», [Ipesunent PecrryOmmku
MonzaoBa OTMETHII, YTO NMPU3HAHUE €T0 YrOJOBHO HAKAa3yeMbIM ACSHHEM
MO3BOJIIET TOCYIapCcTBaM paccieoBaTh M KOH(PHUCKOBATh Yy CIIyXalllux
IIOJIyYEHHOE B Pe3yJIbTaTe KOPPYILUN UMYILECTBO HA OCHOBAHUU TOTO, UTO
HEOIpaBJaHHOE HUMYILECTBO ABIIETCSA JI0Ka3aTeIbCTBOM
KOPPYMIIMPOBaHHOCTH.

34. TlpaBUTENBCTBO, B CBOEM MHEHUH, OTMETHJIO, YTO TIOJOXKEHHS,
npeaycMaTpuBaloIllie  PacIIMPEeHHYI0 KOH(UCKAIUIO, COOTBETCTBYIOT
crannaptam EBponeiickoro Coro3a. B ciydae pacmmpeHHOM KOHpUCKAIUH,
MIOCTOSIHHOE COBEPILEHUE CEPHE3HOI0 IMPECTYIUIEHHS, KOTAA OTCYTCTBYIOT
JIpyrue 3aKOHHBIE JTI0XO/bI, CUUTAETCS JOCTATOYHBIM JJIsl IPU3HAHUS CYJIOM
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JI0OXO/I0B, TOJYYEHHBIX B pe3ysbTaTe€ IMPECTYyNHOM JAEATEIbHOCTH,
HE3aKOHHBIMH.

35. Bmecre ¢ Tem, [IpaBuTenbpcTBO ykas3ano Ha OTCYTCTBUE HAapyIICHHS
IOPUHIUIA HEOOPaTHMOCTH 3aKOHA, TaK KaK OCHapUBaeMble IOJIOKEHMS
IPUMEHSIOTCSI ¢ MOMEHTa BCTYIUIEHMSI B CUIy. UeTKOoe YyCTaHOBJICHHE B
3aKOHE TIIATUJIETHEro Iiepuoja /0 COBEPLICHMsI MPECTYIUICHUS MU
OIpeZieNIEHUE TIEPUO/Ia 1O BHIHECEHUS aKTa CyJia SIBJISIOTCS IPEINOChUIKAMU
Ui (POPMUPOBAHUS €AMHOOOPA3HOM MPAKTUKH, C T€M YTOOBI UCKIHOUUTh
pa3Horjacus B TOJIKOBaHUH IEPUO/IA, YYTEHHOIO Cy1€0HBIMU UHCTAaHIUSAMU
OpU  BBIABICHUUM HECOOTBETCTBUH MEXIy CTOMMOCTBIO HMYIIECTBA
O0OBHMHSIEMOT'O U I0XOJaMH, ITOJIyYEHHBIMU UM 3aKOHHBIM ITYTEM.

36. OTHOCHTENFHO MPECTYIUIEHHS, HpeaycMOTpeHHoro  cT.3302
VYTroja0BHOrO KOJeKca, B IUIEHApHOM 3acelaHuu KOHCTUTYIIMOHHOTO cyna
npezacraButens [IpaBurenbcTBa OTMETHII, YTO OOS3aHHOCTh JOKA3bIBaHMS
HOPUHAJICKUT FOCYIapCTBEHHBIM OpraHaM.

37. B mpencraBneHHoM MHeHUH ['eHepaibHas MpOKypaTypa OTMETHIIA,
4To HOBas Mepa Oe30macHOCTH — pacllupeHHas KoHuckaiwus,
IPEyCMOTPEHHAs: YTOJIOBHBIM KOJEKCOM, MPUMEHSETCS TOJBKO K JIMLAM,
COBEPILUBIINM yTOJOBHBIE JESTHUS.

38. PacmmpenHas KoH(UCKAIMs MPUMEHSETCS TOJBKO B TOM Cllydae,
€ClIM MPECTyIUIEHHE, [0 KOTOPOMY ObUI BBIHECEH NPUTOBOpP, U AECUCTBUS,
IPEIECTBOBABIINE IPECTYIUIEHHUIO, B pe3yjibTaTe KOTOPOro ObLIO
OpuoOpeTeHo  MMYILIECTBO,  CTaBllee  OOBEKTOM  PaCIIMPEHHOM
KOH(HCKauu, coBepiieHsl nocie 25 ¢espans 2014 roma, To ecTh mocie
BCTYIUIEHUS B cuity 3akoHa Ne326 ot 23 nexabps 2013 rona.

39. I'enepanpHas MPOKypaTypa MOAYEPKHYJIA, 9TO HECMOTPS HA TO, YTO
no KOHCTUTYIIMM 3aKOHHOCTBH J0OBITOrO MMYIIECTBA MOJpa3yMeBaeTcs, U
TaKo€ MMYLIECTBO HE MOXKET ObITh KOH(HCKOBAHO, 3TO HE MPEHSATCTBYET
paccielOBaHHI0 HE3aKOHHOTO ITPOUCXO0XKACHNS UMYILECTBA, OJHAKO, B 3TOM
ciy4yae OOS3aHHOCTb JOKa3blBaHMsI MPUHAJIEKUT TOMY, KOTOPBII
YKa3bIBa€T Ha TO, YTO UMYILECTBO HE3aKOHHO.

3. Onenka KoHcTuTYnIMOHHOTO cyna
3.1. Mepa pacuinpeHHo# KOHpUCKAUH
3.1.1. Obugue npunyunwt

- Ilpesymnyus 3aKOHHO 000bLIMO2O UMYWeCmea U Npe3yMAYus
He8UHOBHOCMU

40. CornacHo ¢T1.46 4.(3) KoHCcTHTYIIHH, 3aKOHHO JOOBITOE UMYIIECTBO
HE MOXET ObITh KOH(PHCKOBAaHO. 3aKOHHOCTh JOOBITOTO MOJPa3yMeBaeTCsl.
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41. TlonoxeHus, YCTAHABJIMBAIOIINE MPE3YMIIIHIO 3aKOHHO JOOBITOTO
UMYILECTBA, ABIAIOTCA OCHOBoOMojaramomumu B cr.46 KoHctuTtynnu u B
COYETAaHUM C JPYIMMH [OJOXKEHUSIMU JAaHHOM CTaTbU IPU3BaHbI
rapaHTHPOBAaTh MPABO YACTHOW COOCTBEHHOCTH U €€ OXpaHy.

42. Tlpe3ymmuusi 3aKOHHO JOOBITOrO MMYIIECTBA MPEICTaBIsET cOo00i
00I1yI0 rapaHTHIO, 11eJIb KOTOPOH COCTOMT B 3alllUTE IIpaBa COOCTBEHHOCTH
BCEX IPaKJaH OT HEOIIPaBJAAHHOIO BMEIIATEILCTBA TOCYJapCTBA.

43. ObecnieunBas MPaBOBYIO ONPEEIEHHOCTh U 3aKOHHOCTh UMYIIECTBA
JMIA, TPE3yMITIUS MPEAIOaraeT 00si3aHHOCTh TOCYJapCTBEHHBIX OPTaHOB
IIPEIOCTABIIATD JOKA3aTEIbCTBA HE3aKOHHOTO IIPOUCXOKACHHS UMYIIIECTBA.

44. B llocranoBnenun Ne21 ot 20 okts0ps 2011 roma o ToiakoBaHUU
cratbi 46 4.(3) Koucturynmuun KOHCTUTYIMOHHBII CyJ OTMETHII
CIIEyIOIIIEE:

«24. Drta Tmpe3yMIIusl OCHOBBIBACTCS Ha OOINEM MPHUHIIMIE, COTJIACHO KOTOPOMY

MO00H aKT WIH }OpI/I,Z[I/I‘IeCKI/Iﬁ (1)aI(T CUHUTACTCA 3aKOHHBIM O JOKAa3bIBaHUA

O6paTHOF0, n MpeaycMaTrpuBacT, 4YTO HC3aKOHHOCTH HpI/I06pCT€HI/IiI HMYyIIeCTBa

JOJIDKHa OBITH JOKa3aHa. KOHCTI/ITyI_[I/IOHHaSI npe3yminus mnpeaycMarpuBacT, 4YTO
0053aHHOCTD JAOKa3bIBaHUS JIC)KUT UCKIIOUYUTCIBHO HAa IT'OCYAaPCTBCHHBIC BJIIACTH.»

45. Urax, KOHCTUTYLIMOHHBIH CyJ HANOMHUHAeT, YTO, B CBETE
KOHCTUTYLMOHHBIX HOPM, OOSI3aHHOCTh JOKa3bIBaHHs BO3JIaraercsi
HCKJIIOYNTEJIbHO HA FOCYAapCTBEeHHbIE OPraHbl.

46. B BbllleyKa3aHHOM IIOCTaHOBJIEHUH KOHCTUTYLMOHHBIH CyA
HNOYEPKHYI, YTO:

«7. [..] ecnum BoOmpekH [OKa3aTeNbCTBAM, MPHBEACHHBIM B MOAICPKKY

BHUHOBHOCTHU O6BI/IHSI€MOI'O, COMHCHHC OTHOCHUTCJIBHO €TI0 BUHBI COXPAHSACTCSA, TO 3TO
COMHCHHC PAaBHOCHUJIBHO MMO3UTHBHOMY JOKa3aTCJIbLCTBY €0 HEBUHOBHOCTH. »

47. Bmecre ¢ Tem, KOHCTUTYITMOHHBIN CyJT MOJYEPKUBAET, YTO COTIACHO
cT.46 u.(4) KoHctutyuuu, umywecmeo, npeonaznaiennoe, UCHOIb308AHHOE
015l co8epuleHUsi NpecmynieHull Uil NpasoHapyueHut aubo 0obwvimoe 6
pe3yibmame CcO8epuleHuss NPecmynieHull Ui NpasoHaApyuleHutl, Moxicem
ObIMb KOHPUCKOBAHO MONBKO 8 COOMEEMCMBUU C 3AKOHOM.

48. B IlocranoBnennu Ne21 ot 20 oktsiOpst 2011 roga, mpu TOTKOBAaHUHU
KOHCTUTYLIUOHHOM HOPMBI, IIPEAYCMATPUBAIOIIEH INPE3YMIIIHUIO 3aKOHHO
JTOOBITOrO UMyIecTBa, KOHCTUTYIIMOHHBIN Cy/l 3aKIIFOYUNIT:

«9. [...] Takum o6pa3om, mnpe3ymmius, ycraHoBieHHas B 4.(3) cr.46
KoHcTHTyMM, HE NPENATCTBYET PacciieOBAaHUIO HE3aKOHHOTO XapakTepa J0OBITOTO
HUMYILIECTBA, OJHAKO, OOS3aHHOCTH JIOKA3bIBAaHUs BoO3Jlaraercss Ha 3asBurens. Ecim
3aWHTEPECOBAHHOE JIMIIO JIOKa3blBAaeT, 4YTO HWMYIIECTBO OBbUIO NPHOOPETEHO
HE3aKOHHBIM ITyTE€M, TOJIbKO TOTJa MOXET OBbITh MPUHSITO pelleHHe O KOH(UCKALUH
9TOTO UMYILECTBA B YCIOBHSX 3aKOHA.

30. YuureBasg nonoxeHus cr.46 4.(4) KoHcTuTynmm, cormacHO KOTOPBIM TOJBKO
3AKOHHO 000bIMOe UMYWECmB0 He Modcem Oblmb KoHPuckosano, KOHCTUTYITMOHHBII
CyJl CUMTAeT, 4TO 3aKOHOJATeNlb BIPAaBE YCTAHOBUTH Mepy KOH(HUCKaluu BO BCeX
Cily4asix HE3aKOHHOTO ITPUOOpETEeHHs UMYILIECTBA. )
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49. B 3TOM KOHTEKCTE, KacaTelIbHO 3aKOHHOCTH WM HE3aKOHHOCTH
umyuiectBa, Konctutynuonnsiii cyn B I[locranoBienun Nel2 ot 17 mapra
1997 roma ormeTun cneayromiee:

«CornacHo cratee 46 Koncturynuu PecnyOmukun MongoBa TpaBo YacTHOM
COOCTBEHHOCTH TPHHAUIC)KUT YaCTHBIM JHIAM (OTACTBHBIM TpaXIaHaM WIH WX
00BEIMHEHNAM) M FOPUAMIECKUM JHIAM.

B Toil ke crarbe KOHCTUTYLMHM yCTaHaBIMBAIOTCS NPABOBbIE I'ApAaHTHUU YacCTHOU
COOCTBEHHOCTH.

Jlnmenne GpU3NIECKOro WM IOPUAMUECKOTO JINIA COOCTBEHHOCTH IPOTHUB €TO BOJIH
OCYIIECTBIISIETCS TOJIBKO B COOTBETCTBUH C 3aKOHOM.

3aKkoHHO JOOBITOE MMYIIECTBO HE MOXKET OBITh KOH(pHCKOBaHO (cTaThs 46 4.(3)
Koncrurynuu). IlogoOHast caHkuust MoOXeT OBITh NPUMEHEHa K COOCTBEHHHKY B
cilydae, KOTa HMMYIIECTBO OBLIO NpeAHA3HAYCHO MM OBUIO HCIOJNB30BAaHO JUIS
COBEpILEHHS MPECTYIUICHNUS, IPaBOHAPYIICHUS, TUOO0 eCIM OHO JTOOBITO B pe3ysbTaTe
COBEPIICHHS PECTYIUICHHUI WITH TipaBoHapyIieHui (ctathst 46 4.(4) Koncruryimm).

Konduckauus sBisercss CaHKIUEH, MPUMEHIEMON K COOCTBEHHUKY, B pe3yJbTare
COBEpUICHMS WM  YTOJOBHOTO TIPECTYIUICHHS, TPEOYCMOTPEHHOTO  HOPMaMH
VYTroJ0BHOTO KOZEKCa, WM aIMHHHCTPATHBHOIO IpaBoHapyueHus. [...] Ho Bo Bcex
CITy4asx MoJ00Hast KOHPHUCKAIMS OCYIIECTBISETCS TOJIBKO B COOTBETCTBHHU C 3aKOHOM.
CornacaHo cratbe 72 m.n) Koncrurymum tompko [lapmament PecmyOmukun Momnmosa
BIIPaBE ITOCPEICTBOM OPraHMYECKHX 3aKOHOB PETJIAMEHTHPOBATh NPABOHAPYIICHUS,
HaKa3aHMs U PeXXUM UCTIOJIHEHUS HaKa3aHUH. »

50. KOHCTHTYIMOHHBII CyJ OTMEYaeT, YTO MPE3YMIIHS 3aKOHHO
JTOOBITOrO0 WMYIIECTBA SBIISCTCS OMHOW M3 (HOpPM MPUHIUIA TPE3YMIITUU
HEBUHOBHOCTH, 3aKperuieHHoro KoHCcTUTylued u JIpyruMu 3aKOHAMH
Pecrrybnmuku MoiioBa, a Takke MeXIyHAPOIHBIMU aKTaMU B 00JIACTH TIPAB
yenoBeka. CormacHo c1.21 Koncturynuu: «JIroboe suio, oOBUHsAEMOE B
COBEPIICHUH TIPECTYIJICHUS, CAUTAETCSI HEBUHOBHBIM JIO TE€X IOP, MTOKa €0
BUHOBHOCTb HE OyJEeT yCTaHOBJICHA 3aKOHHBIM MOPSIKOM IYTEM TIACHOTO
cyneOHOro pa30upaTeNbCcTBa, MPU KOTOPOM €My OOECIEeYMBAIOTCS BCE
HEOOXOUMbIE TAPAHTHH TSI 3AIUTHL. )

51. KoHcTuTyIMOHHBIA cyA oOpaliaeT BHMUMaHHME Ha TO, 4To CT.21
Konctutynuu rapantupyer Inuily, OOBHHSIEMOMY B  COBEpIICHHH
MPECTYIUIEHUS, 3alIUTY OT JIFOOBIX TOMBITOK NMPU3HABATh €r0 BUHOBHBIM
MOKa ero BUHA He OYAeT JoKa3aHa B 3aKOHHOM TOPSIJIKE.

52. B cBoux mnocranoBieHusx ECIIU HeOMHOKpaTHO YKa3bIBaJl, YTO
Npe3yMIMs HEBUHOBHOCTH, TrapaHTupoBaHHas cT.6 §2 KonBenuunu,
SBJISICTCSI  DJIEMEHTOM  CIIPABEIJIMBOTO  CyAeOHOro  pa3OupareshcTBa.
[Ipe3ymnuuss HEBUHOBHOCTM Hapyllaercs B TOM ciydae, Korja
TOCYJAPCTBEHHBIN CIYyXKal[ui 3asBIsSE€T O BHUHOBHOCTU OOBHMHSIEMOTO 0
TOT0, KaKk e€ro BUHa OyJeT JoKa3aHa Ha OCHOBaHUM 3akoHa (deno [lonosuu
npomus Monooswi, [locmanosnenue om 27 nosaops 2007 cooa).

53. B srom koHTekcTte, KOHCTHTYIIMOHHBIN Cya TMOAYEPKUBAET, UTO
COTJIAaCHO YTOJIOBHO-TIPOILIECCYATbHBIM TPUHIIMIIAM HHUKTO He 00si3aH
A0KA3bIBATH CBOI0 HEBMHOBHOCTb, 00SI3AHHOCTH [0KA3bIBAHUS JIEHKUT
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Ha O0BHHEHHH, a JII000€e COMHEHHE TOJIKYEeTCSl B MOJIb3y 0OBHHAEMOIO
(in dubio pro reo).

54. Mpunnun in dubio pro reo sBisieTcs: MHCTUTYIIMOHHBIM MTPUHIIMIIOM,
OH JIOTOJIHSCT IPHHIMII MPE3YMIIIIMA HEBHHOBHOCTH M OTPAXKaeT, KaKUM
00pa3oM YCTaHOBJICHWE MCTHHBI — NPUHIIMI, 3aKPEIUICHHBIN B YrOJIOBHO-
HPOLECCYATbHOM IIpaBe, — peain3yeTcsi B chepe T0Ka3bIBaHUsL.

- Kongucxkayus — cpeocmeo  60pvObLI ¢ OpPeaHU308AHHOU
npecmynHoCmyio U Koppynyuet

55. B [locranoBnenuu Ned ot 22 anpenst 2013 roga KoncTutyunoHHsli
Cyad MOAYCPKHYII:

«[...] xoppynuus moapeiBaeT AEMOKPATUIO M NPaBOBOE IOCYIApCTBO, MPHBOIHUT K
HapyIICHUIO NpaB YeIOBEKa, pa3pyllaeT 3KOHOMHUKY M yXyHAIIaeT KadeCTBO KH3HH.
CnenoBarenbHO, 60pp0a ¢ KOPpPYIMIHEH SBISETCS HEOTHEMJIEMOH YacThiO MPABOBOTO
rocyaapcTBa.

[...] Goppba c koppymiHel 3asBieHAa Kak HaIMOHAJbHAs 3aJada pPa3InYHBIMU
MEXIYHapOAHBIMU 00s3aTeNbCTBAMH M HAIlMOHAJIBHBIMH JOKYMEHTaMHM, Takue, Kak
Hammonanenas anTukoppynnuonHas crparerus Ha 2011-2015 romsr (yTBepkaeHHAS
Iocranoenernem Ilapmamenta No 154/2011) u Ilnman neifcTBuil Mo ee BHEIPEHUIO HA
2012-2013 roxs! (yrBepxkaeHHbIl [locTanoBnenuem [lapmamenta 12/2012), Ctparerus
pedopmupoBanus cheprl npaBocyaus Ha 2011-2016 roxsr (yTBep:kIcHHas 3aKOHOM
Ne 231/2011) u Ilnan gedicTBU 1O ee BHEIPEHUIO (YTBEp KACHHBIH [locTaHOBICHHEM
[Mapmamenta Ne 6/2012), 3akor Ne 90/2008 o mpenympexneHHHm U OOppOEe C
koppymuuei, Crpateruss 00 HMHCTUTYLHMOHAJIbHON KoHconupanuu HaruoHamsHOTro

neHTpa no 6opsbe ¢ xoppynuueit (yrsepxkaeHHas IlocranosnenueM I[lapmamenrta Ne
232/2012).»

56. KOHCTUTYIMOHHBIH CyJI OTMEYaeT, 4TO Uil IPOTUBOJCHCTBUA
OpPraHNU30BaHHOM MPECTYIMHOCTH SBJISETCS CYIIECTBEHHBIM TOT (aKT, YTOOBI
NPaBOHAPYUIMTENN JUIIWINCh IUIOAOB CBOMX TpecTyruieHuil. B astom
CMBICIIe, KOH(PHUCKALUS M U3BIATHE AKTHBOB MPABOHAPYIIUTEICH SBISETCS
3P PEKTUBHBIM CITIOCOOOM OOpPBOBI C OPraHN30BAaHHOM NMPECTYIHOCTHIO.

57. KoH¢uckauusg mnpensTCTBYeT  HCIOJb30BAHUIO  HMYIIECTBA
npaBoOHapymuTened  ans  (QUHAHCHUpOBaHMSA  JIPYrodl  MpECTYNHOM
JeSITETTHHOCTH, TEM CaMbIM YCTpaHssl yrpo3y KOppyMIHPOBaHUS 00IIECTBA.

58. KOHCTUTYLUMOHHBIA Cyl YyKa3blBaeT Ha TO, 4YTOo Oopnba cC
OpPraHNU30BaHHOHN MPECTYMHOCTHIO HAXOIUTCS B IIEHTPE BHUMAHUS MHPOBOM
U EBpOINEHCKOM OOIIEeCTBEHHOCTH, KOTOpas YCTaHOBWUJIA JTy Mepy
0€301aCHOCTH, IPUHSB COOTBETCTBYIOIINE AKTHI.

59. Tak, KonBenuus ot 8 nexabps 1990 roga o0 OTMBIBaHUM JEHET,
BBISIBIICHUH, apecTe M KOH(PHUCKAIMU JIOXOJIOB, TIOJTYYCHHBIX B PE3yNIbTaTe
NPECTYIHON JeATENIbHOCTH, KOTOpas BCTyNMWiIa B cuiy ans PecryOnuku
Mongoa 1 cents6ps 2002 roma, mnpeaycMaTpuBaeT OOS3aHHOCTD
rocyJapcTB NMPUHUMATh 3aKOHOJATENIbHBIE M MPOYHe HEOOXOIMMbIE MEpbI
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JUIsE KOH(QUCKAMKM OpYIUNA M MPUOBUIH, WIM MAaTePUATBHBIX I[EHHOCTEH,
CTOUMOCTB KOTOPBIX COOTBETCTBYET ATHM MPHOBLISIM.

60. Jupexmusa 2014/42/EC o 3amopadxcuséanuu u KOHGuUcKayuu
cpeocms U 00X0008, NOAYYEHHbIX 8  pe3yibmame  COBePULeHUs]
npecmynienuti 8 Esponetickom Corwse, npunstas 3 anpens 2014 200a, B
ct.5 u.(1) mpenycmaTpuBaer:

«1. T'ocynapcTBa-uneHsl MPUHAMAIOT HEOOXOANMBIC MEPHI, MO3BOJISIONINE MOIHYIO
WIN 4YacTHYHYI0 KOH(HCKAlMI0 MMYIIECTBA JIMIA, OCYXIEHHOTO B CBS3H C
COBEpILIEHUEM YTOJIOBHOTO MPECTYIUIEHUS, KOTOPOE, NMPSIMO WM KOCBEHHO, IPUHOCUT
SKOHOMHYECKYIO BBITOy, KOTZa CyJA, B CHIIy OOCTOSTENbCTB Jeia, BKIIOYas
(haKTHYEeCKUX U HMEIOLIMXCS JIOKa3aTelIbCTB, CYMTAET, YTO MMYILIECTBO HEIIOMEPHO
IIPEBBIMIACT 3aKOHHBIE JOXOABI OCYXAEHHOIO, SBIAACH PE3yJbTaTOM MPEcTYMHON
JeSITeTbHOCTH. »

61. B aTom KOHTEeKCTE BruChIBacTcsa 1 KOHBEHIMSI 00 OTMBIBAaHHUHU JICHET,
BBISIBJICHUH, apecTe M KOH(PHUCKALUU J10XOJI0OB, MOIYYEHHBIX B PE3yJibTaTe
npectynHoii aestenbrocty (ETS 141), npenycmaTpuBaromas B CT.2:

«1. Kaxxgast CTopoHa npUHUMAaeT 3aKOHOAATENbHBIE U MTPOYHe HEOOXOIUMbIE MEPHI,
KOTOpBIE TPEJOCTABISIOT € BO3MOXKHOCTh KOH(MCKOBATh OpYIMs W NPHOBUIM HIIH
MarepHaibHbIe IIEHHOCTH, CTOMMOCTh KOTOPBIX COOTBETCTBYET STUM HPHOBLTSIM.[...]»

62. B undopmanuu Komuccuu k EBponeiickomy [Tapnamenty u Coserty,
COM (2008)766, ormeuaercsi, uTo s OOpPBOBI C OPraHU30BaHHOM
MPECTYMHOCTHIO MMEET CYIIECTBEHHOE 3HAUYCHUE JIMIIEHUE MPECTYIHUKOB
I0/10B mpectymieHus. KoHduckanus M u3biATHE aKTUBOB MPECTYITHHKOB
SABISIFOTCA  d(PPEKTUBHBIMM  CpEJICTBAaMH OOpbOBI C OpraHW30BAHHOMU
NPECTYIMHOCTBIO, HANpPaBJICHHOMW, TJaBHBIM 00pa3oM, Ha IOJyYeHHE
npubsui. KoHuckanus mnpensTcTByeT HCMOJIb30BAaHUIO HMMYILIECTBA
NPECTYTHUKOB B  KayecTBe HCTOYHHKA (WHAHCHPOBAHUS  APYrou
OPEeCTYHOW  JeSITEIbHOCTH, YCTpaHsSeT ONAacHOCTb HEJOBEpHs B
(MHAHCOBBIE CHCTEMBI U KOPPYMITHPOBAHUS 3aKOHOIIOCITYIITHOTO OOIIECTBA.
KoHduckanus HOCUT OINpeeNsoni XapakTep, NOATBEpkKIasi MPHUHIIHUI,
COTJIACHO KOTOPOMY «IIPECTYITHOCTH HE MTPHUHOCHT JI0XO/IOBY.

63. KOHCTUTYLMOHHBIH CyJ OTMEYaeT, YTO BONPOCHI, Kacarouluecs
npoOiieMaTuKU KOH(QUCKALMM HMMYILIECTBa, KaK CpPEACTBO OOpbLOBI C
IPECTYIMHOCThIO, OBIIM 3aTPOHYTHI B MHOTOYMCIEHHbIX pemmeHusx ECITY.
Tax, ECIIY paccmoTtpen MIMPOKHUI CHEKTp /1€ 0 KOH(PHUCKAIMK, pa3audas
MEXy KOHpHCKaKuel UMYILECTBa, SBISIOIIEr0Cs 00bEKTOM MPECTYIICHUS
(objectum sceleris) B pe3ynbTarte oCcyXaeHHsI 00BHHSAEMBIX (Aeocu npomus
Benuxoopumanuu, pemenue ot 27 okra0ps 1986 rona); xoHduckauuen
UMYIIECTBA, COCTABISIONIMM CPEACTBOM TMpecTyruieHus (instrumentum
sceleris) mocie ocyxxaenus ooBunsieMbix (C.M. npomus Opanyuu, pereHue
ot 26 utons 2001 roma) unu KoH(HCKaNMEW UMYIIIECTBA, HAXOSAIIETOCS B
COOCTBEHHOCTHU TPETHUX JIUI] IOCJIE OCYXKACHUs 00BUHAEMBIX (Dup Kanaoa
npomue Benuxoopumanuu, pemenue ot 5 mas 1995 roma). Bmecte ¢ Tewm,
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OTHOCUTEJIBHO  MMYLIECTBA,  SABJIAIOLIErOCS  IUIOJOM  NPECTYIHOM
nesreapHocTH (productum sceleris), EBpormeiickuii cyx paccMOTpes A€o O
KOH(HCKALUK, MOCIEeNIOBABIICH IOciae OCyXAeHUs 3asBurens (Quaunc
npomus Benuxobpumanuu, OTMEYEHHOE BBIIIE), a TAKXKE Jeia, B KOTOPBIX
KOH(}HCcKanus Oblja TMpPOU3BENEHA BHE 3aBUCHUMOCTH OT CYIIECTBOBAHHS
YrOJIOBHOTO CYZI€OHOTO IpOIECcca, B CUITY MPEAIOIOKEHHS], YTO UMYILECTBO
3asiBUTENICH SIBISETCSl HE3aKOHHbIM (Puena u Opyeue npomus Hmanuu,
pemierne ot 4 centsops 2001 rona; Apxypu u opyeue npomuse Hmanuu,
pemenue ot S utonsa 2001 roga; Paumonoo npomus Umanuu, perieHUe ot
22 despans 1994 roga) wim MCHONB3YETCsA B HE3aKOHHBIX Liensax (bam.iep
npomue Benuxkobpumanuu, pemenue ot 27 utons 2002 rona).

64. B pewenuu no oeny Patimonoo npomus Umanuu ECITY otmeTwni:
«IIpenycmarpuBasi pacIIMpEeHHYIO KOH(UCKalMIO, HEOOXOIUMO YETKO
ONpEeAeNUTh KPUTEPUH M CIIy4ad, KOrJa OHa mpuMeHsercs. B srtom
KOHTEKCTE, «HENb3si NPUHUMATh TMPEBEHTUBHBIE MEpPbl HA OCHOBAHHH
IPOCTBIX MOJIO3PEHUIM, ITH MEPHI OIIPaBAAHbI JIUIIbL B TOM Cllydae, €ClIi OHU
OCHOBBIBAIOTCSI HA OOBEKTUBHOM OIIEHKE (PAKTOB, KOTOPBIE YCMATPUBAIOTCS
B mOBeleHMH M oOpasze xu3HM juua. [...] [IpusBanHas 3a0I0KHpPOBATH
UCIIONIb30BaHUE TIOJO3PUTENbHBIX KAlUTAJIOB, KOH(UCKALUs SBISETCA
3 PEKTUBHBIM M HEOOXOAMMBIM CPEICTBOM OOpPBHOBI C 3THUM MOpoKoM. B
CBSI3HM C 9TUM, KOH(UCKalMs OTBedaeT TpeOOBaHUSM COPa3MEPHOCTH, TEM
OoJsee, 4TO B AEUCTBUTEIBLHOCTU 10 OTHOLIEHUIO K HAJIOKEHUIO apecTa OHa
HE SBIIAETCS JIOTOJHUTENbHBIM orpaHuueHueM. CreqoBareiabHO, HEB3Upas
Ha JKaJIOObI, NMPEBEHTHBHBIN XapakTep KOH(HUCKAIMK OIPAaB/IbIBACT €e
He3aMeITMTENbHOE U HEeoOycIoBIeHHOe TpuMeHeHue.» (Pewenue om 22
Gespans 1994 200a §30.)

3.2.2. Ilpumenenue RNPUHUUNOE NPU PACCMOMPEHUU HACHIOAULELO
oena

65. B KOHTeKcTe BBIIMICYKA3aHHBIX KOHCTUTYIIHOHHBIX  HODPM,
KoHCcTuTYylImoHHbIH Ccyn oTrMedaer, yTo KOHCTHTyHHsS mOpeaycMaTpuBaeT
Mepy KOHGuckayuu TOIBKO B Cllydae COBEpIICHHS NPECTYIUICHUH WM
IIPaBOHAPYUIEHHUH, TO €CTh B YCTAHOBJICHHBIX CIIyYasX, B YCIOBHUSAX 3aKOHA,
KaK JIesTHUsI, KOTOPbIE MPEJICTABIISAIOT COOON ONpe/ieIeHHY0 00IECTBEHHYIO
OIACHOCTb.

66. PaccMoTpeB yroioBHOE 3aKOHOIATENHCTBO, KOHCTUTYIIMOHHBIN CYIT
YCTaHOBWJI, UTO B JIOMOJIHEHHE K «cneyuanvbHou koHguckayuuy (ct.106
VYronoBHoro kojekca) 3akoHoM Ne326 ot 23 nexadbps 2013 roma BBeneHa
«pacuwupennas konguckayuay B ¢1.106* YromoBHOro Kojekca.

67. KOHCTUTYLIMOHHBIH Cy/l OTMEYaeT, YTO B TO BpEMsl, KaK cneyuanbHas
KOHGhucKayus 3aKII0YaeTcsl B IPUHYAUTEILHON 1 0€3B03ME3HOM nepenaye
B COOCTBEHHOCTh TOCYyJIapcTBa HMYIIECTBa (B TOM YHCIIE€ BalFOTHBIX
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[IEHHOCTEW), WCIIOJIb30BAHHOTO TIPU COBEPIICHUH NPECTYIUICHUS WIH
HOJy4EHHOT0 B pe3yJbTaTe COBEPUICHUs MPECTYIUICHUS, TO paculupeHHas.
KOH@ucKayus pacupoCTPaHIETCs U HA JPYroe MMYIIECTBO, KOTOPOE, XOTs
He ObUIO HCHOJb30BAHO IIPU COBEPIICHUH MPECTYIUIEHUS, SBIAETCA
Pe3yAbTATOM MPECTYITHOM NS TETHHOCTH.

68. KOHCTUTYLIMOHHBIN CyJ] OTMEUAET, YTO COIJIACHO 3aKOHOJATENIbHBIM
MOJIOKEHUSAM  pPACHIMPEHHAss KOH(UCKAIMs MPUMEHSETCS TOJIBKO B
OTHOLLIEHUM JIML, OCY’KIEHHBIX 33 COBEpLICHHE NPECTYIUICHUH,
peyCMOTPEeHHBIX cTathsiMu 158, 165, 206, 208, 208?, 217-2174, 218-
220, 236-240, 243, 248-253, 256, 2603, 260*, 279, 280, 283, 284, 290, 292,
302, 324-329, 3307 332-335' VrosoBHOrO KOJEKCA, W €CIU JICSHHUC
COBEPILEHO U3 KOPHICTHBIX MOOYKICHUH.

69. KoHCTUTYIIMOHHBIN CyA OTMEYAeT, YTO OCMAapHUBaEMbIC TOJIOKCHUS
yCTaHaBJIMBAIOT MEPY PACHIMPEHHOM KOH(UCKAMK B Cllyyae OCYKACHUS 32
COBEpILEHHE psfa THKKUX MPECTYIUICHUH, MNpeACTaBIAIOIUX co0oil
MOBBIIIEHHYIO OOIIECTBEHHYI0 ONAacCHOCTh M ITO3BOJIAIONIUX IPHOOpETaTh
UMYIIECTBO, CTOMMOCTb KOTOPOTO CYIIECTBEHHO IPEBBIIIAET 3aKOHHO
MOJTyYECHHBIC JOXOIBI.

70. KOHCTUTYHMOHHBIH Cys OTMedaeT, uTo cornacHo cr.1061 u.(2)
VYTOIIOBHOTO KOJIEKCa pacHIMpeHHass KOH(QUCKAIHMS MPUMEHSETCS B cydae
COBOKYITHOTO HaJHMYUs CIEAYIOIIUX YCIOBUH: a) cmoumocmy umywecmaa,
NONYUEHHO20 OCYHCOEHHbIM 6 MmedeHue 5 nem, 0Xeamvlearowux nepuoo,
npeouecmeosasuiuil  COGEPUIEHUI0  NPECMYnaeHus, U Nepuoo nocje
cosepulerus npecmynieHusi 00 0amovl GbIHECEHUs NPU20B0OPA, CYUWECmEEHHO
npesviuiaen 3aKOHHO NOJYy4eHHble UM 00X00bl, b) cydebHOU uncmanyueri Ha
OCHOBAHUU NPEeOCMABNIeHHbIX NO O0ely 00KA3amenibCme YCHAHOBIEHO
APOUCXO0JcOeHUe  COOMBEMCMBYIOWec0  UMyWecmea Om  NpecmynHou
desimenvHOCMU, npedycmompenHou yacmoio (1).

71. KOHCTUTYIIMOHHBIN cy/ oOpallaeT BHUMaHUE Ha TO, YTO COTJIACHO
yKa3aHHBIM TIOJIOKEHUSIM MPecTylnHOoe MPOMCXO:KIeHHe HMYIIecTBa
JAOJZKHO OBITH YCTAHOBJIEHO CYyAeOHOHl MHCTaHUMell HA OCHOBAHUM
Mpe/CTABJEHHBIX 10KA3aTEIbCTB.

72. Uto kacaercs OLICHKH J10Ka3aTelIbCTB, BeHelnnaHckas KOMHCCUS B
npuHsAToM s bonrapum Ha 82-i TUIEHApHOM CEeCCHM TPOMEKYTOUYHOM
3aKJIFOYEHUH TI0 3aKOHOMPOEKTY O KOH(UCKAIMM B MOJb3y TOCyJapcTBa
HE3aKOHHO n00bIToro umyiectsa (Benenus, 12-13 mapra 2010 ropna)
OTMETHJIA:

«75. Nmeet 3HaueHue TOT (hakT, YTOOBI 3aKOHOAATENb TOYHO OIMPEICIWI YPOBEHBb
JIOKA3aTeNbCTB, KOTOPBIA JOJDKEH COONIOAAaTh TOCYJapCTBCHHBIC OpPraHbl MpU
KOH(HCKAIMKA UMYIIECTBA, C TEM YTOOBI UCKIFOYUTH HEONPABIAHHOE BMEIIATEIIECTBO
B OCYIICCTBICHHE 3aWHTEPCCOBAHHBIM JIMIOM TpaBa PACHOPSDKCHHS CBOUM
HUMYIIECTBOM, JOCTHKCHHUS CIPABEIUIMBOrO CYACOHOrO pa3doHMpaTeibCcTBA W IpaBa Ha
paBHOe oOpamieHre. JTO YTOYHEHHE CIOCOOCTBYET OOECHEUYEeHHI0 €IMHOO0Opasws,
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MIPaBOBOW ONPENEICHHOCTH W IIPEACKA3yEMOCTH, SBIAETCA TapaHTHEH TOTo, YTO
MOJIOKEHHs, TPEeJyCMaTpUBAIONIKEe MNpoLeAypy KOH(QUCKAaIWH, yCTaHOBIEHBI
3aKOHOJATEIbHBIM OPraHOM, a He CyAeOHON BIACThIO, YTO, B YACTHOCTHU, SIBISETCS
HEOOXOANMMBIM B I'OCYAapCTBax, I/l NPAaBOCYIUE €Il He MPUBBIKIO K MpOLeAypam
KOH()MCKALUY U TTOABEPKEHO KOPPYIILIHHU.»

73. KacarenbHO BO3MOXKHOCTU KOH(MCKALIUKA UMYIIECTBA, MEPEAAHHOTO
OCYXJICHHBIM WJIA TPETbUM JIMIIOM YJICHY CEMbH, IOPUIUYECKUM JIHIIaM,
KOTOpBIE KOHTPOJHUPYIOTCS OCYKIIEHHBIM, WJIU JAPYTUM JIHIIAM, KOTOpBIE
3HAIM WU JOJDKHBI OBLUTM 3HATh O HE3aKOHHOM TIPOUCXOXKJICHUU

umyIiectBa, KOHCTUTYIHMOHHBIA Cya OpUBOAMT CT.5 11.(24) Hupexmuewi
2014/42/EC:

«24. [...] Takas xoH(puCKalUs TOHKHA OBITH BO3MOXHOM, IO KpaifHEeH Mepe, B TeX
cilydasix, KOrJla TPEThbH JIMIA 3HAJIM WM JOJDKHBI OBUIM 3HATh, YTO Iepeaadya WU
NpUOOpETEeHNE UMYILIECTBA MPECIICA0BAIH Lelb H30eKaTh KOHOUCKALIUH, TPOBOJIUMOM
HAa OCHOBaHUHM KOHKPETHBIX (PAKTOB M OOCTOSATENHCTB, B TOM YHCJIE, YTO Mepenaya
OCYIIECTBISIACH OECIIATHO WM IO 3HAYUTEIBHO 3aHKEHHOM IIEHE 10 CPAaBHEHHIO C
peiHOuHOU. [lonokeHHss O KOH(PUCKAIMKM B OTHOLICHWH TPETHHX JIHI[ JIOJDKHBI
pacIpoCTpaHsIThCS Kak Ha (U3MYECKUX, TaK M HA IOPUAMYECKUX JHil. B mrobom
ciydae, Heo0X0auMO U30eKaTh YIIIEMIICHHUS MPaB T0OPOCOBECTHBIX TPETHHX JIUIL.)»

74. KOHCTUTYLIMOHHBIN CyJ 3aKJIFOYAET, YTO OCIapUBaeMble MOJI0KECHUS
HE IPEICTaBISIOT COOOM BMEIIATENBCTBO B OCYILECTBIEHUE IIPaBa YaCTHOM
COOCTBEHHOCTH cOrjacHO cT.46 KOHCTUTYIMM M He HapyllaeT HPUHIMII
[IPE3yMIILIMYA HEBUHOBHOCTH, KaK COCTAaBHOM YacTH IpaBa Ha CIPABEIINBOE

Cy,Z[C6HOG p336I/IpaTeJIBCTBO, cClin JOKa3aTCIbCTBa IIO3BOJIAOT
TOCYAAapCTBCHHBIM OpraHaM OTMCHUTL MPE3YMIIIHUIO 3aKOHHO [[O6I)ITOFO
HMYyHICCTBA.

75. Uro kacaercs cmoco0a NpHMEHEHHs PacCMaTpUBAEMOW HOPMBI,
KOHCTUTYIMOHHBI CyJ OTMedaeT, 4To cormacHo c1.106' u.(2) m.a)
VYToJ0BHOIO KOJEKCa pacUIMpeHHas KOH(UCKalKs IPUMEHSETCs B clydae,
€CJIM CTOMMOCTb UMYIIECTBA, IIOJYyYEHHOTO OCYX/IEHHBIM B TEUEHHE S JIeT,
OXBAaTBIBAIOUINX MEPHOJ], PEAIIECTBOBABIINI COBEPIICHUIO MPECTYIIICHUS,
U IIEpHOJ MOCJe COBEpPIICHUS] NPECTYIUICHHUs] 10 AaTbl BbIHECCHHS
NPHUroBOPa, CYILIECTBEHHO MPEBBIIIAET 3aKOHHO MOJIYYEHHBIE UM JOXO/IbI.

76. YcTaHOBIIEHHE MATWIETHETO CpPOKa HMMEET IEeJbl0 HCKIIOYUTh
3JI0yNOTpeOJieHuss M pa3HOIjacusi B TOJIKOBAHWM TMEPHOJA, KOTOPBIN
cyneOHble  MHCTaHIMM  JIOJDKHBI  YYUTBIBaTh  NPH  BBISBICHUM
HECOOTBETCTBHI MEXAY CTOMMOCThIO UMYILIECTBA OCYXJIEHHOTO U 3aKOHHO
MOJYYEHHBIMU UM JIOXOJIaMH.

77. Bmecte ¢ TeM, KOHCTUTYIIMOHHBIN CyJl OTMeYaeT, uTo 3akoH Ne326
or 23 pgekabps 2013 roma, KOTOpHI YyCTaHAaBIMBAeT WHCTUTYT
pacIIMpEeHHONW KOH(PHUCKAIIMK UMYIIECTBa, ObT onmyOaukoBaH B «Monitorul
Oficial al Republicii Moldova» u Bctynun B cuity 25 despans 2014 roza.

78. KOHCTUTYIIMOHHBIN CyJT OTMEYAeT, YTO corytacHo cT.22 KoHcturynun
HUKTO He MOXeT OBITH OCY:KIeH 3a JelicTBuUS Miau Oes3neiicTBme,
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KOTOpbIe B MOMEHT HX COBEpPIICHHSI He COCTABJISLIN mpecTyniaenus. He
MOYET TaK)Ke HajaraThCs Haka3zaHHE OoJiee TSHKKOE, HEXEIU TO, KOTOPOe
MOIJI0 OBITH IPUMEHEHO B MOMEHT COBEpUICHMS NpecTyIieHUs. J(aHHBIH
NOPUHIUI  BBITEKACT W3 TMPHUHIWINA 3aKOHHOCTH, KOTOPBIA SIBIISETCS
OIPEICIISIFOIIUM TPUHIIMIIOM IIPABOBOTO TOCYIAPCTBA.

79. B atom koHTekcTe, KOHCTUTYIIMOHHBIA CyJl MOTYEPKUBACT, YTO B
00J1acTH yroJOBHOTO TpaBa AeHcTBYIOT npuHIm lex retro not agit — 3akon
HEe MMeeT OOpaTHOW CHJIbl — M MpUHIMI Mitior lex, coriacHo koTopoMy B
cilydasix, OOYCIIOBICHHBIX IIOCIICOBATEILHOCTHIO YrOJOBHBIX 3aKOHOB,
npuUMeHsieTcst 6osiee OJIaronpHUsTHBIA YTOJOBHBIH 3aKOH.

80. IlomokeHus, MpenxycMaTpUBAIONINE OOpPATHYIO CHIIy YTOJOBHOTO
3aKoHa, conepxkarcs B cT.10 YronoBHOro Kozekca:

«(1) YToNOBHBIN 3aKOH, YCTPAHSIOIIUH NPECTYMHOCTh MCSHHS, CMATYAOMINN
HaKa3aHUEC WM WHBIM 00pa3oM YJIy4YIIAIOIIUN IOJIOKEHHUE JIHUIA, COBEPIIUBIICTO
MPECTYIUICHHE, HMEET OOpaTHYH CHJIy, TO €CTh pacCIpOCTPAHICTCA Ha JIHII,
COBEPILIUBIINX COOTBETCTBYIOIIME ACSHHS 10 BCTYIUICHHS TAaKOrO 3aKOHa B CHIY, B
TOM YHKCJIE Ha JHI[, OTOBIBAIOIIMX HAKA3aHHWE HIIM OTOBLIBIIMX HaKa3aHUE, HO UMEIOIIMX
CYIUMOCTb.

(2) YronoBHBII 3aKOH, YCHIIMBAIOIINK HaKa3aHHWE WM YXYIIIAIONINA MOJOKCHHE
JIMIIa, COBEPIINBIIETO 3TO ACTHUE, HE HIMEET OOPaTHOM CHITBL.»

81. B IlocranoBnenuu Nel4 ot 27 mas 2014 roga KoHCTUTYIMOHHBIN
CyJl OTMETHUI:

«53. [...] mo cwmbicny c1.22 KoHcTHTyuu B cooTHouieHHH co cT.10 YromoBHOTO
KOJICKCA, HEOOpaTHMOCTh YT'OJIOBHOTO 3aKOHa OTHOCHUTCSA K JIIOOOMY 0OCTOSITEJbCTBY,
KOTOpoe BJieYeT 3a C000il yXy/AlleHHe IMOJIOKeHHs JMLIA, W He OrPaHMYHBaeTCs
pa3MepoM M BHAOM HAKA3aHMA.»

82. Ilpu paccMOTpeHHMH aHAJIOTMYHOTO jAena KOHCTUTYIMOHHBIA Cyn
PymbIHMM OTMETHII, UTO «YTrOJOBHAasi HOpMa, Kacarollascs pPacUIMPEHHOMN
KOH(HCKAllUM MMYILIECTBa, HE HMeeT OOpaTHOM CHIIBI OTHOCHUTENBHO
KOH(pMCKAllUU UMYILECTBA, JOOBITOTO J0 €€ BCTYIUIEHUS B CHILY, 1a’K€ €CIIH
IPECTYIUIEHUS, 10 KOTOPhIM BBIHECEH MPUTOBOP, ObLTH COBEPILICHBI 10 3TOM
nate». (Onpenenenne Ne356/2014).

83. B or1oil cBa3u KOHCTUTYLUMOHHBIH Cyl TOAYEPKHUBAET, UTO
nonoxenust cr.106' YromoBHOro kojekca He HMEIOT OOpATHOH CHIIBI
OTHOCHUTEJIbHO KOH(HMCKALMU UMYILIECTBA, TOOBITOTO A0 UX BCTYIUICHHUS B
cuny. llpumeHeHue pacmUpeHHOM  KOH(PUCKAMM B  OTHOIICHUU
UMYIIIECTBA, TOOBITOTO /10 BCTYIUICHHS 3aKOHA B CHILY, CIIOCOOHO HapyUIUTh
KOHCTUTYILIMOHHBIN IPUHLUIT HEOOPATUMOCTH 3aKOHA. TakK, OCHOBBIBAsICh Ha
OpUHIUIE  HEOOpaTUMOCTH  YrOJOBHOTO  3aKOHA, MOXET  OBbITh
KOH(UCKOBAHO TOJIbKO HMYIIECTBO, IMPUOOPETEHHOE IMOC]e BCTYIICHHS
3aKkoHa B cuity (25 ¢espans 2014 rozga).

84. B zakmovyeHne KOHCTUTYIIMOHHBIN Cyll OTMEYaeT, YTO 3aKpeIUICHHE
3aKOHOJATENIEM B YrOJOBHOM 3aKOHOJATENbCTBE CIIELIMATIBHOU MEpBI
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«pacIMpeHHONH KOH(UCKAIUM» HMMYILIECTBA, SBISIOIIEIOCS Pe3yabTaToM
IPECTYIHON AEATeNbHOCTH, HE HAapylIaeT KOHCTUTYLIMOHHBIE HOPMBI.

3.2. IllpecTyniienue, 3aKja04alonieecss B He3aKOHHOM 000TralieHUuH
3.2.1. Obugue npunuyunsi

85. KOHCTUTYHMOHHBIA CyJl OTMEYaeT, 4To corjiacHo cT.60 u cT1.66
KoHCTUTYIIMU TpUHATHE 3aKOHOB OTHOCHUTCS K  HCKIIOYUTEIHLHOM
komneteHuu [lapiamenTa.

86. Cormacio cr.72 u.(3) mn.n) KoHctuTynum, onpenencHue
MIpaBOHAPYIICHUM, HaKa3aHUN W peXUMa OTOBIBAHUS HAaKa3aHWUW BXOJAUT B
KOMIIETEHIIMIO 3aKOHOJATEIbHOTO OpraHa, KOTOpPBI, B 3aBHCUMOCTH OT
00CTOSITENLCTB, BIIPaBe MPUHUMATh a/€KBAaTHBIE 3aKOHOJATEIbHBIC MEPHI,
UCXOJS U3 KOHCTUTYIIMOHHBIX MPUHIIUIIOB.

87. 3akoHomaTenb  BIOpaBe  OICHUTh CHTyallMH, TpPeOyroIIue
3aKOHOJATEIBHOTO pEeryaupoBaHus. B cuiy maHHOro mpaBa, OH MOXET
pemaTh OTHOCHUTEIBHO IeNIeCO00Pa3HOCTH TNPHUHATHS 3aKOHOJATEIHHOTO
aKTa, UCXO/s U3 YTOJIOBHOM MOJUTHUKH, IPOBOUMON B OOILIUX HHTEpECaX.

88. Kpome Toro, yirobass HopMa J0DKHA COOTBETCTBOBATH MPHUHITUIIAM,
YCTaHOBJCHHBIM  TPAaBOBOM  CHCTEMOH, B  YacTHOCTH, MPHUHIIMITY
BEPXOBEHCTBA IIPaBa.

89. BepxoBeHCTBO MpaBa 00eCeunBaeTCs MPABOBOM CUCTEMOIl B LIETIOM,
B TOM YHCJIE I[OCPEICTBOM YTOJOBHBIX HOPM, KOTOPBIE HMEIOT CBOH
OCOOCHHOCTH U OTJIMYAIOTCS OT JPYTUX KaTerOpud HOPM IO XapakTepy,
CTPYKTYype U cepe NpUMEHEHUS.

90. Benernuanckasi KOMUCCHS B TIPUHITOM Ha 86-0i MEHApHOU ceccuu
TIOKJIaJie 0 BEpXOBEHCTBE paBa (25-26 maprta 2011 roga) ormeruna:

«47. Henb3s momycTuTh, 4yTOOBI [lapiaMeHT Hapymuia OCHOBOIOJATAIONINE MpaBa
IMyTEM TPUHATUA AOBYCMBICJICHHBIX 3aKOHOB. 9t0 JacT TrpaxiaHaM Ba)KHteII_HyIO
MIPaBOBYIO 3AIUTY MEPE] FOCYAaPCTBOM, €r0 OPraHaAMH U CITYKAIIUMU.»

91. KOHCTUTYIIMOHHBIN Cy/l OTMEUYaeT, UTO YCTAHOBJIEHHE B YTOJOBHBIX
3aKOHAaxX JCSHUW W HaKa3aHWUW 3a YroJIOBHBIC NESHHS, a TaKXKe JAPYTHX
MOJIOKEHUM, UCXOOUT W3 LEJNEH, NMPECIHEAYEMBIX YIrOJIOBHOM IOJUTHUKOM.
VYTooBHBIN 3aKOH — 3TO COBOKYMHOCTH SICHBIX, JJAKOHUYHBIX M UYETKHUX
MIPaBOBBIX HOPM.

92. Bmecte ¢ TeM, KOHCTHUTYIIMOHHBIH CyJ OTMEYAaeT, YTO COTJIACHO
cT.23 KOHCTUTYIIMH TOCYIapCTBO 00ECIEYrBAET MPaBO KAXKIOTO YeIOBEKa
Ha 3HAHWE CBOMX TpaB W oOs3aHHOCTEH. C ATOM MENBI0 TOCYIApPCTBO
nyOIMKyeT BCEe 3aKOHBI M JIPYyTrHe HOPMATHBHBIC aKThl U O0ECIIEUYMBAET UX
JIOCTYITHOCTb.
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93. B cBoeii wopucnpynennun ECITY oTmerwi, 4To JHMIO BIpaBe ¢
MOJIHOM SICHOCTBIO 3HATh, KaKue ACHCTBUS M YIYIIEHUS MOTYT IOBJEYb 3a
co00l yroJOBHYIO OTBETCTBEHHOCTD (deno Kokkunaxuc npomus I peyuu, 25
mas 1993 200a). Korma kakoe-aubo0 JeHCTBHE pacCMaTpPHBAETCs Kak
MPECTYIUICHUE, CYIbs MOXKET YTOUYHUTH COCTaB MPECTYIUICHUS, HO HE MOXKET
€ro M3MEHHUTh B yIIepO OOBHHSIEMOro, a CIOCOO OMpeeNieHUs COCTaBa
NPECTYIUICHUST JIOJDKEH OBITh MPEICKa3yeMbIM JUIS KaXJ0ro JIWIIA,
MOJTYYHBIIIETO KOHCYIbTaIMio crenuanucta (deno X npomue Coedunenno2o
koponescmea, 7 mas 1982 2o0a).

94. ECIIY B pemenun ot 7 deBpans 2002 romxa no neny E.K. npomus
Typyuu  ykazanx Ha  HEOOXOJMMOCTh  COOJIFOJICHHUS  TpeOOBaHUU
MPEJICKa3yeMOCTH YrOJIOBHOIO 3aKOHA U JOCTATOYHO YETKOI0 M3JI0KCHUS:
«Omo ycnosue cuumaemcsi 8bINOJIHEHHbIM, eClU 3das6umenb, NPOYUMAE
MeKCm NONONCeHUsl U, 8 Caydae HeoOXooumocmu, npubecHy8 K HOMOUU
CYOeOHbIX UHCMAHYULL OISl e20 MOJIKOBAHUS, 3HAeMm, 3a KaKkue O0elcmsus u
bezoeticmeue modcem Oblmb Npugieden K Y20J08HOU OMBEmCmEeHHOCmU
(§51)».

95. Tak, BepXOBEHCTBO TIpaBa B YroJOBHOH cdepe oOecrmeynBaet
coONIOZicHHE TMPHUHIMIIOB 3aKOHHOCTH TMPECTYIUICHHH M HaKa3aHHWii;
HEJOMYCTUMOCTH TPHUMEHEHHUS YTrOJOBHOTO 3aKOHa B PaCIIMPUTEIBHON
dopme, B ymepOd nuna, B YACTHOCTH, IO AaHAJOTUHU; HEOOPATUMOCTH
YrOJIOBHOTO 3aKOHA, KPOME CIIydaeB, KOTJIa YrOJIOBHBIM 3aKOH SIBJISCTCS
OoJtee OJIarONpPHUSTHBIM.

3.2.2. Mexcoynapoonsle HOpMbL U RPAKMUKA OPY2UX 20CYOAPCHE

96. KonBenuuss Opranuzamun OObeauHeHHbIX Hammii  npotus
koppyniuu, npusaTas 31 oktsi6ps 2003 roga B Heto-Mopke u noanucanuas
Pecny6nukoit Monnosa 28 centsiopst 2004 roaa, B cT.20 npexycMaTpuBaeT:

«[Ipu ycnoBum CcoOMIOJICHUST CBOEH KOHCTHUTYIIMH W OCHOBOIIOJATAOIIMX
MPUHIIUIIOB CBOCH MPaBOBOW CHCTEMBI KaXka0e [ 0Cy1apCTBO-YIaCTHUK pacCMaTPUBAET
BO3MOXKHOCTh TMPHHATHS TaKUX 3aKOHOJATEIBHBIX M JPYTHX Mep, KaKue MOryT
noTpedoBaThCsi, ¢ TE€M 4YTOOBl MPHU3HATHL B KAa4YeCTBE YrOJIOBHO HAKA3yeMOro
JesIHMSI, KOIJ]a OHO COBEPINACTCS YMBIIUICHHO, HEe3aKOHHOe o00oraieHue, T.c.
3HAYUTCIIbHOC yBeaneHHe AKTUBOB Hy6J'II/I‘IHOFO JOJLDKHOCTHOI'O JMna,
MIPEBBIIIAIOIICE €r0 3aKOHHBIC JOXObI, KOTOPOS OHO HE MOXET pa3yMHBIM 00pa3om
000CHOBATh.»

97. IlpakTuka APYruX TOCYIapCTB CBUIETEIHCTBYET O HEOJAMHAKOBOM
MOJX0/Ie K MPHU3HAHUIO HE3aKOHHOTO O0OTaIlleHHs B KAayeCTBE YTOJOBHO
HAKa3yeMOro JIesSHUS.

98. B Hacrosmee BpeMs BO MHOTHX TOCYJapcTBax HE3aKOHHOE
oboramenre cumtaercs mnpecTymieHneM. Cpean eBpONMEHCKUX CTpaH
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«HE3aKOHHOE O0orameHue» TMPU3HAHO B KAauyeCTBE IMPECTYIJICHUS BO
®panuuu, JIutee u Ykpaune.

99. Tak, B TO BpeMsi Kak YTOJOBHbIH Koaekc @DpaHIMMU CUHUTAET
YTOJIOBHO HAKa3yeMbIM «HeCcoOmeemcmaylouue YPosHIO JHCUZHU 00X00bl,
UU HeNOOMBEPIHCOEHUe NPOUCXOHCOCHUSL UMYUecm8ay, Y TOJOBHBIA KOJEKC
YKpauHbl - «NONYUEHUE CAYHCAUUM HE3AKOHHBIX 00X0008 6 KPYNHbLIX
pasmepax», TO YrOJOBHOE 3aKOHOJATENIbCTBO JIMTBBI IpsSIMO yKa3bIBaeT
«pazmepy CMOUMOCMU UMYWeCm8d, U HeonpasoanHoe npesvlueHue Mmotu
CYMMbl pACCMampueaemcs Kak npecmynienue.

100. IlpecrymieHue HE3aKOHHOTO OOOTAIEHUS WM «HEOIPaBIaHHOTO
UMYILLIECTBa», KaK Ha3blBalOT 3TO IMPECTYIUIECHHE B  HEKOTOPBIX
rocyiapcTBax, TMpeAcTaBiseT co00l 3aKOHHOE CpeacTBO OOpbObI ¢
KOPPYMIIMPOBAHHOCTBIO JIUL], CTOSIBIIMX Y BJIACTH.

101. Koncruryunonuslii cyn Pymbinuu B pemenun ot 29 mapra 2007
rofja paccMOTpenl KOHCTUTYLIMOHHOCTb CHCTEMBbI KOHTPOJS HCTOYHUKOB
JI0OXO/I0B  BBICOKOIIOCTABJICHHBIX JIOJDKHOCTHBIX JIML, TOCYAApCTBEHHBIX
CIIy)KalllMX U MarucTparoB, B COOTBETCTBUH cO cT.44 u4.(8) Konctutymuu,
KoTopasi, Takke Kak u c1.46 4.(3) Koncrurynmuu PecnyOnmuku Mosnosa,
IpelycMaTpUBaeT  MPE3YMIIUI0  3aKOHHO  JOOBITOrO  UMYIIECTBA.
KOHCTUTYIIMOHHBIN CyJ BbICKa3al MHEHHE, YTO B CIIY4ae «OYEBUOHbIX
Hecoomeemcmesul. Mexicoy 3as61eHHbIM UMYWEeC8OM HA OeHb HA3HAYEHUs.
UnU  6CMYNNIEHUS 8 OOJNCHOCIU U UMYUWECMBOM, NPUOOPEMEeHHbIM 6
meueHue UCNOJIHEHUs OOJIICHOCMU, U NpU HATUYUU HEONPOBEPHCUMbBIX
00KaA3amenbCme, Ymo 3mo UMYyWecmseo He Mo2lo Obimb NpuobpemeHo 3a
cuem 00X0008, NOJYYEHHLIX 3AKOHHbIM NYymeM, Ul OpyeuM 3aKOHHbIM
cnocobom, TIPE3yMILMs MpeKpalaeT JeicTBOBaTbL M BO30YyXKIaeTcs
npoueaypa KOHTPOJISl UMYIIECTBay.

3.2.3. IIpumenenue npunyunog npu paccmompenuu OGHHO20 0ena

102. KoHCTUTYIIMOHHBIN Cy/l BHOBb NOJYEPKUBAET, YTO COTIACHO CT.60
4.(l) m c1.72 4.(3) m.n) KoHctuTynuu 3akoHOAaTen b O0JaTaeT BCEMH
MOJTHOMOYHMSMH  JUIsl TOTO, YTOOBI OIICHWTh CHUTYalllH, TpeOyromie
3aKOHOJIATeNIbHOTO perynupoBaHusi. OH BIpaBe pelarb OTHOCHTEIBHO
1e1eco00pa3sHOCTH  MPHUHATHS  3aKOHOJATENbHOIO aKTa, HCXOIsd U3
YTOJIOBHOM MOJINTHKY, TPOBOIUMOMN B OOIIMX HHTEpECAX.

103. Tax, my1st BHEPEHUS BBIIICTIEPEUHCICHHBIX MEKIYHAPOIHBIX aKTOB,
KOTOpPbIE SIBJSIOTCS BXKHBIMM HHCTPYMEHTAMHU IO HPEAYNpPEXICHUIO U
MPOTUBOJICUCTBUIO KOPPYILIMK, U B PE3yJIbTAaTe peaM3alvu JACHCTBHIA,
npenycMoTpeHHbslx Crtparerueit peopmupoBanust cdepsl MpaBocyaus Ha
2011-2016 ronapl, 3aKOHOJATENh, B MpEesiaX CBOMX ITOJHOMOYHN, TTPUHSIT
3akoH Ne326 ot 23 nexabps 2013 rosma, KOTOPBIM JIOTIOJIHWI YTOJOBHBIN
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KOACKC IMOJIOKCHHUAMU O HOBOM HPCCTYIIJIICHUU «HezakonHoe 06orameHHe»
(ct1.3307):

«(1) Bragenue MOJKHOCTHBIM HJIH ITYOJTMYHBIM JIMIIOM, JIMYIHO JINOO Yepe3 TPEThHIX
JIUI, UMYIIECTBOM, CTOUMOCTb KOTOPOTO CYIIECTBEHHO IPEBBINIAET IOJyUYEHHBIE UM
CPEICTBAa U B OTHOLIEHUH KOTOPOTO YCTAaHOBJIEHO Ha OCHOBAaHHM JJOKA3aTEJbCTB, YTO
OHO HE MOTJIO OBITh ITOJY4EHO 3aKOHHBIM ITyTEM,

Haka3bpiBaeTcs 1mrpadgom B pasmepe oT 6000 mo 8000 yCIOBHBIX CAMHUI] WA
JMIIEHUEeM CBOOOJBI Ha CPOK OT 3 70 7 JET ¢ JIMIIeHHeM B O0OMX Cilyyasx IpaBa
3aHUMAaTh ONpeeSICHHbIE TOHKHOCTU MM 3aHUMAThCS ONPEAEIeHHON e TeIbHOCTHIO
Ha cpok ot 10 go 15 ner.

(2) To e neWcTBHE, COBEPIICHHOE IUIIOM, HCIIONHSIOMIAM OTBETCTBCHHYIO
TOCYAApCTBEHHYIO TOJDKHOCTb,

Haka3eiBaeTcs mTpadom B pasmepe oT 8000 mo 10000 ycIOBHBIX E€OUHHII WA
JMIIEHHEM CBOOOIBI Ha CPOK OT 7 10 15 ner ¢ nummeHneM B 00OMX Cilydasx HpaBa
3aHUMATh OTPEJICIICHHBIC JOJDKHOCTH MM 3aHHUMAThCS ONPEAEICHHOM e TEeNbHOCTHIO
Ha cpok ot 10 mo 15 net.»

104. Konctutymonnsrit cyn OTMEYaeT, 4TO COTJIACHO
BBIIICH3IIOKEHHBIM ~ CY)KICHHUSAM  TMPE3YyMIIUS  3aKOHHO  JTOOBITOTO
UMYIIECTBA SBJSAETCS KOHCTUTYLIMOHHONW TapaHTHEell OCYIECTBIECHUS MpaBa
YacTHOW COOCTBEHHOCTH.

105. Hapsiny ¢ stum, KOHCTUTYLIMOHHBIN CyJ OTMEYaeT, YTO rapaHTuu,
3aKperuieHHbIe KOHCTUTYLMOHHBIMA HOpMaMH, HE MEIIAI0T
roCyJapCTBEHHBIM OpraHaM OOpOThCS ¢ OPraHU30BaHHON MPECTYIMHOCTHIO U
KOpPYIIIMEH, HUCIONb3ys HpPU STOM 3aKOHHBIE CpEICTBA M COOIIOAas
KOHCTUTYIIMOHHBIE IPUHIUIIBI.

106. B [IlocranoBnenmu Ne2l ot 20 oktsa6ps 2011 roma
KOHCTUTYIIMOHHBINA CyJ MOAYEPKHYJ, YTO MPE3yMIILHUs, YCTAHOBJIEHHAs B
4.(3) cr.46 KoHCTUTYyIMH, HE MPEMATCTBYET PACCIIEIOBAHUIO HE3aKOHHOTO
XapakTepa J00bITOro UMYILECTBA.

107. B cBsi3u ¢ 3TuM, KOHCTUTYIIMOHHBIH Cy/I TOBTOPHO TIPUBOJIUT CBOU
BBIBOJI, YTO OOS3aHHOCTH JIOKa3blBaTh HE3aKOHHOE OOOTallleHHE JIEKUT
UCKJTFOUUTENIFHO Ha TOCYIapCTBEHHBIE OPTaHbI.

108. Tax, KoHcTuTylumOHHBIH cya oOpaliaeT BHUMaHHE Ha TO, YTO
HopMa cT.320> YronoBHOTO Kojekca He TpeOyeT OT TroCyHapCTBEHHOTO
CJIy’Kalllero «pa3yMHbIM 00pa3oM 000CHOBATh» CBOE UMYIECTBO. CoriacHo
yKa3aHHBIM TTOJIOKEHUSIM, HE TOJIBKO HECOOTBETCTBHE MEXKIY CTOMMOCTBHIO
UMYIIECTBA U 3aKOHHO MOJYYEHHBIMU JJOXOJaMM NMPHUBOJUT K OCYXKAECHUIO
TOCYJapCTBEHHOTO CITy)Kamiero. TeKCT 3aKoHa «yCTaHOBIIEHO HA OCHOBAaHUH
JI0Ka3aTelIbCTB, YTO OHO [MMYILECTBO] HE MOTJIO OBITh MOIYYEHO 3aKOHHBIM
myTeM» YKa3blBaeT Ha TO, YTO TOCYAAPCTBEHHBIE OpPraHbl JOJDKHBI
NpE/CTaBIATh, B YCTAaHOBJICHHOM 3aKOHOM TMOpPSJAKE, IONOJHHUTEIbHbIE
JI0Ka3aTeIhCTBAa HE3aKOHHOTO XapaKTepa MMYIIEeCTBa.

109. UYro xkacaercss cmocoba NPUMEHEHHUs paccMaTpUBAaeMOW HOPMBI
3aKkoHa, KOHCTUTYIIMOHHBIA CyJ OTMEYaeT, 4YTO, WUCXOAs W3 CYXKICHHII,
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M3JI0KEHHBIX B §§ 78-82 HACTOAIIEr0 NOCTAHOBICHHS, MOJ0KeHus cT.330°
Yros0BHOro KojeKca He UMEIT O0OPATHOM CHJILI M HEMPUMEHMMbI K
HMYLIECTBY, 100BITOMY 10 BCTYIJICHHSI UX B CHILY.

110. MHcxons u3 U3IOXKEHHOTO, OCIAapUBAacMble TOJOXKEHHUS He
IIPEBBILIAIOT MPEENIbl KOHCTUTYLIMOHHBIX HOPM U OIIpaB/aHbl UHTEPECAMU
rocy1apCTBEHHOU 0€30MacHOCTH U OOPHOBI C KOPPYIIIUEH.

111. KOHCTUTYLMOHHBIM CyJ YCTaHOBWJ, 4YTO 3TOT TEKCT 3aKOHa
COJICP)KUT OTJENIbHbIE HESCHOCTH, KOTOPbIE MOTYT IOBJeYb 3a CO0O0i
OIIpE/ECIICHHBIE CII0KHOCTU IPUMEHUTENBHOIO OPSAAKA.

112. KoHCTUTYLIMOHHBINA Cy/ CUMUTAET, YTO HEJOCTATKH, BBISIBICHHBIC B
nonoxeHnsx cr.330? YToNOBHO-TIPOIIECCYaTbHOTO KOJEKCa, KAcaIOIIUXCs
MPECTYIUICHUSI «HE3aKOHHOTO O0OralleHus», HEeOOXOJUMO YCTPaHUTh, B
CBs3M € 4yeM BHOCUT B [lapinameHT npesncraBieHue.

Ha ocnoBanum cr. 140 Kouctutynuu, cr.26 3akoHa o
Koucturynmonnom cyne, ct.6, cr.60, cT1.61, c1.62 m.a) u ct.68 Kogekca
KOHCTUTYLIUOHHOH FOPUCIUKIINH,

KoHcTutynmonsslii cyn

NOCTAHOBIAET:

1. Cuumame neobocnosannvim obpamenue Tymopa Jlazsp o koHTpose
KOHCTUTYIIMOHHOCTH HEKOTOPBIX TMOJIO)KEHUH YTOJOBHOTO KOJAEKca H
VYToJI0BHO-TIPOLIECCYANIBHOIO  KOJIEKCA,  KacaroIIMXCS  pacIlUpeHHON
KOH(MCKALlUU U HE3aKOHHOTO 000TaIleHusl.

2. Ipusname xoncmumyyuonnvimu cr.98 u.(2) me), cr.106! u c1.3302
VYronosHoro koaekca Pecrydnuku Momnnoa Ne985-XV ot 18 anpenst 2002
roja.

3. [Ilpusnamv KoHCcMUmMYYUOHHOU CUHTArMy <«WJIH pacCIIUPEHHOU
kor(pucKarmm»y u3 c1.202 u.(1), €.(3), =.(3}) u w.(3®) u c1.203 u.(2)
YronoBHO-TiporieccyanbHOro Koaekca Pecryonmku MonmoBa Nel22-XV ot
14 mapra 2003 roxa.

4. Hacrosliee NOCTaHOBJIEHUE SIBJIIETCSI OKOHYATEIbHBIM, 00)KaJOBAaHUIO
HE TOMJICKUT, BCTYNAaeT B CHIY CO JHS TPUHATHA W TYOJIUKYeTCs B
«Monitorul Oficial al Republicii Moldovay.

IIpencenaren Anexcanapy TOHACE
Kuwiunsy, 16 anpenn 2015 zooa
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